IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

HELD AT CONSTITUTEONAL HILL {BRAAMFONTEIN)

CASE CCT: 245/21

In the application of:

FORUM 4 SERVICE DELIVERY INTERVENING PARTY
Inre:

EL.ECTORAL COMMISSION OF SOUTH AFRICA (IEC) APPLICANT

And

MINISTER OF COOPERATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS (COGTA) FIRST RESPONDENT

MEC RESPONSIBLE FOR COOPERATIVE SECOND RESPONDENT
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF EASTERN CAPE

MEC RESPONSIBLE FOR COOPERATIVE THIRD RESPONDENT
GOVERNANCE IN THE PROVINCIAL '
GOVERNMENT OF THE FREE STATE

MEC RESPONSIBLE FOR COOPERATIVE FOURTH RESPONDENT
GOVERNANCE IN THE PROVINCIAL
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GOVERNMENT OF GAUTENG

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF KWAZULU-NATAL

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF LIMPOPO

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF MPUMALANGA

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL

GOVERNMENT OF THE NORTHERN CAPE

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF THE NORTH WEST

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF THE WESTERN CAPE

zl?ag%

FIFTH RESPONDENT

SIXTH RESPONDENT

SEVENTH RESPONDENT

EIGHTH RESPONDENT

NINTH RESPONDENT

TENTH RESPONDENT



ELEVENTH RESPONDENT

SOUTH AFRICAN LOCAL GOVERNMENT

ASSOCIATION (SALGA)
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day of AUGUST 2021

Dated at SANDTON this 10™

RANTHO & ASSOCIATES INC.

INTERVENING PARTY'S ATTORNEYS

133 VALLEY STREET

SUNNYSIDE

DOCEX 71, PRETORIA
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TEL: 012 343 0713

CELL: 065 835 2166

REF: RA/FORUMASERVICEDELIVERY/CIV
C/O MA MPHOLOANE ATTORNEYS

13™ FLOOR MARBLE TOWERS

208 JEPPE STREET

JOHANNESBURG

TEL: 011 333 1892

FAX: 086 5123 724

EMAIL: gideon@rantho.co.za

TO: THE REGISTRAR OF THE CONSTITUTIONAL COURT
Constitutional Hil
1 Hospital Street
Johannesburg, 2017
Tel: 011 359 7400

AND TO: APPLICANT'S ATTORNEYS
Moeti Kanyane Incorporated
First Floor, Block D
Corporo’re 66 Office Park
269 Von Willich Street
Die Hoewes
Cenfturion
Tel: 012 003 6471

EMAIL: moeti@kanyane.co.za / mashudu@kanayvane.co.za

AND TO: MINISTER OF COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS

First Respondent

d|Page



87 Hamilton Street

Arcadia

Pretoria

c/o THE STATE ATTORNEY

SAAU Building 316 Thabo Sehume Street
Pretoria

Email: ichowe@iustice.gov.zq/ stateattomevpretoria@iustice .qov.za

ANDTO:  MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE
PROVINCIAL GOVERNMENT FOR EASTERN CAPE
Second Respondent
Tyamzashe Building
Phalo Avenue
Civic Square
Bhisho

Email; mzwake. clav@eccogta.qov.za/ nnothoko@amail.com/

noncedo.nothoko@eccogia.gov.za

[sivuvisive maovoyo@eccoata.gov.zo

ANDTO:  MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE
PROVINCIAL GOVERNMENT FOR FREE STATE
Third Respondent
OR Tambo House, Seventh Floor
Cnr $t Andrews and Markgraaf Street
Bloemfontein

Email: hod@fscogla.gov.za / lembenilobe@iscoata.gov.za /

lesleyv@rscogla,.cov.za

AND TO: MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR GAUTENG

Fourth Respondent



AND TO:

AND TO:

AND TO:
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37 Pixley ka Isaka Seme Street
Marshalltown
Johannesburg

Email: Quinton.kuhn@gauleng.qgov.za / fred.mokoko@agautena.gov.za

[ zukiswa.ncunvana@gautena.gov.za / simon. masisi-

letele@gauteng.gov.za

Anthony.rmoonsamy@gavieng.gov.zg

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR KWAZULU-NATAL

Fifth Respondent

330 Langalibalele Street

Pietermaritzburg

Email: lelani.vandenberg@kzncogia.qov.za /

Kermry lumev@kzncogia.gov.za

Nokwanda.mchunu@kzncogia.gov.zg / sanale.zondi@krncoata.gov.za

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR LIMPOPO |

Sixth Respondent

Hensa Tower Building

28 Market Street

Polokwane

Email: ngobenidd@coghstalimpopo.aov.za /

cdumisie@coahstalimpopo.gov.za /

mathyem@coghsta.limpopo.gov.za

MEC RESPONSIBLE FOR.COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR MPUMALANGA

Seventh Respondent

Samora Machel Building



AND TO:

AND TO:

AND TO:
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Ext 2, 7 Government Boulevard
Riverside Park
Mbombela

Email: Ivadwall@mpg.gov.za / mvdmerwe@mpa.aov.za /

saM@mMpa.gov..zq / skunene@mpa.gov.za / mkhwanazizf@mpo.aov.zg

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR KINBERLEY

Eighth Respondent

JS du Plooy Building

9 Cecil Sussman Street

Kimberley

Email: bvass@ncpga.gov.za / bslenkoe@ncpa.aov.za /

mmadayo@ncpo.aov.za / pseane@ncpa.ooy.za

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR NORTH WEST

Nineth Respondent

Telkom Building

2266 Bessemmer Street

Industrial Site

Mafikeng

Email: mmotiogeiwa@nwog.gov.za / tlerefolo@nwpa.gov.za

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR THE WESTERN CAPE

Tenth Respondent

? Wale Street

Cape Town

Email: graham.paulse@westerncape .gov.zo




AND TO:

SOUTH AFRICAN LOCAL GOVERNMENT ASSOCIATION
Eleventh Respondent

Block B, Corperate Park

175 Corobay Avenue

Waterkloof Glen

Pretoria

Email: ugopichund@salga.org.za




IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

HELD AT CONSTITUTIONAL HILL {(BRAAMFONTEIN)

CASE CCT: 245/21

In the application of:

FORUM 4 SERVICE DELIVERY - INTERVENING PARTY
In re:

ELECTORAL COMMISSION OF SOUTH AFRICA (IEC) APPLICANT

And

MINISTER OF COOPERATIVE GOVERNANCE
AND TRADITIONAL AFFAIRS (COGTA) FIRST RESPONDENT

MEC RESPONSIBLE FOR COOPERATIVE SECOND RESPONDENT
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF EASTERN CAPE

MEC RESPONSIBLE FOR COOPERATIVE THIRD RESPONDENT .
‘GOVERNANCE IN THE PROVINCIAL |
GOVERNMENT OF THE FREE STATE

MEC RESPONSIBLE FOR COOPERATIVE FOURTH RESPONDENT
GOVERNANCE IN THE PROVINCIAL ’\S@/\




GOVERNMENT OF GAUTENG

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF KWAZULU-NATAL

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERN_MENT OF LIMPOPO

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF MPUMALANGA

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL

GOVERNMENT OF THE NORTHERN CAPE

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF THE NORTH WEST

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF THE WESTERN CAPE
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FIFTH RESPONDENT
SIXTH RESPONDENT
SEVENTH RESPONDENT
EIGHTH RESPONDENT
NINTH RESPONDENT |

TENTH RESPONDENT
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SOUTH AFRICAN LOCAL GOVERNMENT ELEVENTH RESPONDENT
ASSOCIATION (SALGA)

NOTICE OF MOTION

TAKE NOTICE THAT the FORUM 4 SERVICE DELIVERY hereby makes application to

the Constitutional Court for an order in the following terms:

1. That the FORUM 4 SERVICE DELIVERY is granted leave to intervene as
the Twelfth Respondent in these proceedings, in terms of Rule 8 of this

Court's Rules.

2, That the FORUM 4 SERVICE DELIVERY is granted the right to present alll
the necessary written submissions in advance of the hearing of this

matter.

3. That any party opposing this application is ordered to pay the FORUM 4

SERVICE DELIVERY costs.

4, Further and/or ol’rerho’rive relief.

3|Page
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TAKE NOTICE FURTHER THAT the accompanying founding affidavit of FORUM 4
SERVICE DELIVERY deposed to by ifs President, Mr MBAHARE J KEKANA is

attached hereto, 1o set forth a basis for intervention.

TAKE NOTICE FURTHER THAT the infervening party, FORUM 4 SERVICE DELIVERY has
appointed RANTHO AND ASSOCIATES INC. C/O MA MPHOLOANE ATTORNEYS,
13t FLOOR MARBLE TOWERS, 208 JEPPE STREET, JOHANNESBURG as the address at
which delivery and service of all the processes and documents in these

proceedings will be accepted.

TAKE NOTICE FURTHER THAT the intervening party is also wiling to accept all
documentation and communication via email to save costs and expedite the
matter. This includes any directive from the Honourable Court's Registrar or

Chief Justice. The email address is: gideon@rantho.co.za

TAKE NOTICE FURTHER THAT any . party wishing to oppose this intervention
application must file its Notice of Opposition ’rog‘e’rher with their Answering

Affidavit by end of business on Wednesday 11t August 2021.

Dated at SANDTON this 10™ day of AUGUST 2021.

@\/
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Fa
RANTHO & ASSOgATES INC.
INTERVENING PARTY'S ATTORNEYS
133 VALLEY STREET
SUNNYSIDE
DOCEX 71, PRETORIA
TEL: 012 343 0713
CELL: 065 835 2166
REF: RA/FORUMA4SERVICEDELIVERY/CIV
C/O MA MPHOLOANE ATTORNEYS
13™ FLOOR MARBLE TOWERS
208 JEPPE STREET
JOHANNESBURG
TEL: 011 333 1892
FAX: 084 5123 724
EMAIL: gideon@rantho.co.2g

TO: THE REGISTRAR OF THE CONSTITUTIONAL COURT
Constitutional Hil
1 Hospital Street
Johannesburg, 2017
Tel: 011 359 7400

AND TO: APPLICANT'S ATTORNEYS
Moeti Kanyane Incorporated
First Floor, Block D
Corporate 66 Office Park
269 Von Willich Street
Die Hoewes

Centuricn
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ANDTO:

AND TO:

AND TO:
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Tel: 012 003 6471

EMAIL: moeli@kanvane.co.za / mashudu@kanavane.co za

MINISTER OF COOPERATIVE GOVERNANCE AND TRADITIONAL AFFAIRS
First Respondent

87 Hamilton Street

Arcadia

Pretoria

c/o THE STATE ATTORNEY

SAAU Building 316 Thabo Sehume Street

Pretoria

Email; ichowe@iustice . gov.za/ stateatiomevoretoria@iustice.gov.za

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE
PROVINCIAL GOVERNMENT FOR EASTERN CAPE

Second Respondent

Tyamzashe Building

Phalo Avenue

Civic Square

Bhisho

Email: mzwake. clay@eccogla.gov.za/ nnothoko@amail.com/

noncedoe. nothoko@eccogta.qaov.za

/sivivisiwe mayovo@eccogia.gov.za

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE
PROVINCIAL GOVERNMENT FOR FREE STATE

Third Respohdem‘

OR Tambo House, Seventh Floor

Cnr St Andrews and Markgraaf Street

Bloemfontein



AND TO:

AND TO:

AND TO:
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Email: hod@fscogia.gov.za / tembenilobe@iscogta.gov.za /

leslev@rscogica.gov.zd

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR GAUTENG

Fourth Respondent

37 Pixley ka Isaka Seme Sireet

Marshalltown

Johannesburg

Email: Quintor.kuhn@gaayieng.gov.za / fred. mokoko@gauteng.aov.za

/ zukiswa.ncunyang@gautenc.aov.za / simon.masisi-

letele@aouteng.gov.za

Anthony.moensamy@gouieng.gov.zq

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR KWAZULU-NATAL
Fifth Respondent

- 330 Langalibalele Street

Pietermaritzburg

Email: lelani.vandenberg@kzncogia.gov.za /

Kerrv.turmev@loncogia.qov.zo

Nokwandao.mchunu@kzncogia.gov.za / sanele.zondi@kzncoata.aoy.za

MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR LIMPOPO |

Sixth Respondent

Hensa Tower Building

28 Market Street

Polokwane



Email: ngobenidd@coghstaLlimpopo.aov.za /

durmisiie@coghsta.limpopo.govza /-

mothvem@codaghstalimoopo.gov.za

AND TO: MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR MPUMALANGA
Seventh Respondent
Samora Machel Building
Ext 2,7 deernmem‘ Boulevard
Riverside Park
“Mbomibela

Email; Ivdwalt@mpa.gov.za / mydmerwe@mpa.aov.za /

samM@mpa.gov.za / skunene@mpa.gov.za / mkhwanazizf@mpg.aov.za

ANDTO:  MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR KINBERLEY
Eighth Respondent
JS du Plooy Building
9 Cecil Sussman Street
Kimberley

Email: bvass@ncpa.gov.za / bslenkce@nepa.gov.za /

mMmadavo@nopa.gov.za / pseane@nepna.gov.zo

AND TO: MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR NORTH WEST
Nineth Respondent
Telkom Building
2266 Bessemmer Street
Industrial Site

Mafikeng

Email: mmotlogelwa@nweg.gov.za / llerefolo@nwpa.aov.za @f—
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ANDTO:

ANDTO:
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MEC RESPONSIBLE FOR COOPERATIVE GOVERNANCE IN THE PROVINCIAL
GOVERNMENT FOR THE WESTERN CAPE

Tenth Respondent

? Wale Street

Cape Town

Email: graham.poulse@westerncape.gov.za

SOUTH AFRICAN LOCAL GOVERNMENT ASSOCIATION
Eleventh Respondent

Block B, Corporate Park

175 Corobay Avenue

Waterkioof Glen

Pretoria

Email: ugoplchund@salga.org.zo




IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

HELD AT CONSTITUTIONAL HILL (BRAAMFONTEIN)

In the application of:

FORUM 4 SERVICE DELIVERY

“Inre;

ELECTORAL COMMISSION OF SOUTH AFRICA (IEC)

And

MINISTER OF COOPERATIVE GOVERNANCE

AND TRADITIONAL AFFAIRS (COGTA)

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF EASTERN CAPE

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF THE FREE STATE

MEC RESPONSIBLE FOR COOPERATIVE
GOVERNANCE IN THE PROVINCIAL

CASE CCT: 245/21

INTERVENING PARTY

APPLICANT

FIRST RESPONDENT

SECOND RESPONDENT

THIRD RESPONDENT

FOURTH RESPONDENT

%



GOVERNMENT OF GAUTENG

MEC RESPONSIBLE FOR COOPERATIVE FIFTH RESPONDENT
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF KWAZULU-NATAL

MEC RESPONSIBLE FOR COOPERATIVE SIXTH RESPONDENT
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF LIMPOPO

MEC RESPONSIBLE FOR COOPERATIVE SEVENTH RESPONDENT
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF MPUMALANGA

MEC RESPONSIBLE FOR COOPERATIVE EIGHTH RESPONDENT
GOVERNANCE IN THE PROVINCIAL
GOVERNMENT OF THE NORTHERN CAPE

MEC RESPONSIBLE FOR COOPERATIVE NINTH RESPONDENT
GOVERNANCE IN THE PROVINCIALl

GOVERNMENT OF THE NORTH WEST

MEC RESPONSIBLE FOR COOPERATIVE TENTH RESPONDENT
GOVERNANCE IN THE PROVINCIAL

GOVERNMENT OF THE WESTERN CAPE

SOUTH AFRICAN LOCAL GOVERNMENT - ELEVENTH RESPONDENT

ASSOCIATION (SALGA) ﬁ/\
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FOUNDING AFFIDAVIT: APPLICATION FOR LEAVE TO INTERVENE

l, the undersigned,
MBAHARE JOHANNES KEKANA

do hereby take oath and declare that:

INTRODUCTION

1. I am an adult male and duly elected President of the intervening
party, FORUM 4 SERVICE DELIVERY. | am duly authorized to -oppose
these proceedings on behalf of the FORUM 4 SERVICE DELIVERY. |
attach hereto a copy of the resolution authorising me to bring this
application and to oppose the main application on behalf of the
FORUM 4 SERVICE DELIVERY marked as annexure “MJK 1",

2. The facts contained in this affidavit are, save where the context
indicates otherwise, within my personal knowledge and are, frue and

correct.

3. Where | rely on facts not within my personal knowledge, | do so on
the basis of documents reviewed and information provided to me. (@v_

3|rage
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Where | make legal averments, | do so on the basis of legal advice
by legal representatives of the Forum 4 Service Delivery, which

advice | accept as correct.

I have read the founding affidavit of VUMA GLENTON MASHININI on
behalf of the Applicant, together with the necessary annexures and

the confirmatory affidavits.

I am informed that, | am entitled to bring this application by virtue of
the invocation of Section 38 (c), (d) and (e) of the Constitution of the
Republic of South Africa, 1996. This is with regard to the intervening
party’s standing, in bringing this application and in opposing the main

application.

THE FORUM 4 SERVICE DELIVERY'S (F4SD) INTEREST

4| Page

The intervening party is a political party registered with the

Independent Electoral Commission of South Africa (IEC), the

Applicant in the main application. In this regard, | attach hereto, the

~intervening party's registration certificate marked annexure “MJK 2".

| am advised that anyone who wishes to intervene in Court
proceedings before this Honourable Court must pass the fitmus fest
established by Rule 8 of the Rules of this Honourable Court. The Rule
requires that a party may at any stage of litigation, may apply for
leave to intervene as a party. The requirémenT is that it should be in

the interest of justice for such intervening party to be so admitted.

)

5

&



10.

1.

5|FPage

| am advised that over-and-above the aforesaid, the intervening

party must demonstrate that they have a direct and substantial legal

interest in the matter. | am accordingly advised that the FORUM 4
SERVICE DELIVERY has a direct and substantial legal interest in the
matter because it is a political party which has an interest in

participating in the elections.

The FORUM.4 SERVICE DELIVERY is a political party which has about 50
000 members throughout the length and breadth of South Africa. The
party has 28 Councillors in 13 South African municipal councils whose
term of tenure willend on the 1# November 2021 in accordance with

Section 159 of the Constitution of South Africa.

lts members have an interest in participating in the voling process
during elections and to partake in contesting the elections. The
FORUM 4 SERVICE DELIVERY clso has .direc’r and substantial legal-
interest in the outcome of the matter, especially to influence such
outcome by actively participating in the main application by virtue

of intervention in the case.

I am advised further that the intervening party is enjoined to

demonstrate that it will be in the interest of justice for them to

intervene in the proceedings.



S

12. | am also advised that the provisions of Rule 12 of the Uniform Rules is

also applicable in this regard.

13. In the event the application is granted, the FORUM 4 SERVICE
DELIVERY intents to canvass the following legal poinfs in limine
regarding the salient Constitutional Principles which are at the vortex

of the main application:

13.1 JURISDICTION

13.2 LACK OF URGENCY

13.3 NON-JOINDER

13.4 SUPREMACY OF THE CONSTITUTl.ON

13.5 SEPARATION OF POWERS

13.6 DIRECT ACCESS
13.7 RIPENESS
14. | am advised that some of the abovementioned issues are extensively

discussed in the LLM, dissertation examined in 2006 written by PJ

NGANDWE from North West University, Mahikeng. Campus. The @»\/\

)
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15.

16.

7lPasge

dissertation covers extensive research of the relevant case law and
academic research which finds relevance in the .m‘oin application. |
am advised that the blending of the rigorous academic research
and the case law will immlensely assist the court in this matter. | attach
a copy of the dissertation for ease of reference marked annexure

“MIK 3",

| am also advised that in the event the FORUM 4 SERVICE DELIVERY is
joined in the proceedings, it will also make submissions regarding
other constitutional principles found in the Constitution infer alia,

under Sections 1, 2, 19, 36 and 159.

It should be noted that on the 5t August 2021, the FORUM 4 SERVICE
DELIVERY transmitted correspondence to the Applicants in the main
application indicating the desire to be joined in the proceedings. The
Applicant replied in a letter dated the §h August 2021 indicating that
the FORUM 4 SERVICE DELIVERY is entitled to bring this application. |
attach hereto, copies of the said correspondences marked as

annexure “MJK 4",

I am therefore advised thatitis not anticipated that any of the parties

litigant in the main application will be opposed to this application.

| am advised that there has not been a delay in bringing this

application because the FORUM 4 SERVICE DELIVERY only got the

G



founding papers of the main dpplicoﬁon on the 4 August 2021. | am
also advised that the intervention of the FORUM 4 SERVICE DE;IVERY

will not cccasion any delays to the main application.

19. In light of this application, | implore the Acting Honourable Chief
Justice of the Republic of South Africa and the Registrar of this

Honourable Court to reconsider the directives issued on the éth

August 2021.
CONCLUSION
20. I am therefore advised that the intervening party does have direct

and substantial legal interest in the main application, with the result

that it will be in the interest of justice to grant the leave to intervene.

WHEREFORE, the Applicant has made out a proper case for the relief sought in

the notice of motion. | therefore pray that the application is granted.

DEPONENT

| CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT HE KNOWS AND
UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT WHICH HAS BEEN SIGNED AND
SWORN TO IN MY PRESENCE AT PRETORIA ON THIS “2 AUGUST
2021 AND THAT THE PROVISIONS OF THE REGULATIONS CONTAINED IN THE

slpagé.... ” S Z@ .

W
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GOVERNMENT NOTICE R.1258 OF 21 JULY 1972 (AS AMENDED)} HAVE BEEN

COMPLIED WITH.

- X\

COMMISSIONER OF OATH

Commissioner of Oaths’

. Masipa Ntlai Eunice |

3 Ex Officio g

* Practising Attorney RSA

Suite 506 + 507 , Van Erkom Bullding
217 Pretorius Street, Pretoria, 0001

Date:
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NEW COMMUNITY VOICE

RESOLUTION TAKEN BY FORUM 4 SERVICE DELIVERY (FA4SD)

A political party registered as such in terms of Section 15 of the Electoral
Commission Act 51 of 1996;

At a meeting of the National Forum Executive Council (NFEC) held at Pretoria F4SD
National Head Office on this 06™ day of October 2020.

It was resolved that:

THAT MBAHARE JOHANNES KEKANA in his capacity as National Leader of FORUM
4 SERVICE DELIVERY (F4SD) hereby duly authorized to sign, endorse and execute
all documents for and on behalf of the F4SD to give effect to this Resolution with
such modification as they in their sole discretion shall deemfit, their signature to
be conclusive proof that the documents which bear it are authorized in terms
hereof;

FURTHER THAT MBAHARE JOHANNES KEKANA authorised hereto to sign any and

all documentation in order to institute and/or defend legal action on behalf of the
F4SD.

FURTHER THAT MBAHARE JOHANNES KEKANA authorised to instruct

Rantho & Associates, depose to affidavits and to do all things necessary in order to
institute and/or defend the necessary legal action on behalf of F4SD.

- oo s,

TP N R R

Motswaledi Rankapole Date
FASD PRESIDER

Physical Address: 3rd Floor Steven House, Broc;klyn Bridge Office Park, 570 Fehrsen Street Brooklyn,
Pretoria, 0181 Email: info@forumdsd.org Website; www.forum4sd.org Tel:0124336527

»
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Certificate of Registration as a
Party

ol
P
@
D

platkd b

IT IS HEREBY CERTIFIED THAT THE PARTY OF WHICH THE DETAILS ARE
FURNISHED BELOW HAS'BEEN REGISTERED AS A PARTY IN TERMS OF THE
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There exists a lacuna in our fegal system, the role of the judiciary in the law-
making process Is not well defined. ‘Historically, the judiciary has always claimed
that its duty was merely to interpret and apply the law and that it was not within

its province to legistate.’

Custom and practice on the other hand has revealed that, to some extent, this Is

not entirely true. Because through precedents and pronouncements of statutes
unconstitutional and therefore, null and void, the former in that sense makes laws
and is practically involved in. the law-making process. “Judicial discretion is

another means at the disposal of the judiciary by which the latter legisiates.”

Therefore, the notion that the province of the judiciary is only confined to the

interpretation and application of the law is overwhaimingly misieading. The role of

the judiciary in the law making process has to be clearly defined and not just to |

be inferred so that there is left no middle ground of grey area between its

invoivement and non-involvement. Once this is done, the problem of uncertainty |

and inconsistency in so far as the judicial process is concerned will be remadied.

Since it is indeed the judiciary that decides the cases before them, from these

cases it is respactiully submitted that the interpretative process they adopt in
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arriving at their decision itself amounts to law-making. it is trite law that when
courts interpret the law, they also make me.iaw in that process. This reasoning
has long been accepted in our legal order and in foreign jurisdictions. The former
President of the United States of America, Roosevelt, precisely pointed out in his

message to the Congress of the United States on the 8" December 1908, thus:

The Chief tawmakers in our country may be, amj. often are,
the judges, because they are the final seat of authority.
Every time they interpret contract, property, vested rights,
due process of the law, liberty, they necessarily enact inte
law parts of a system of social philosophy; and as such
interpretation is fundamental, they give diraction to all law-
making. The decisions of the courts on economic and social
questions depend upon their economic and social
philosophy, and for the peaceful progress of our people
during the fwentieth century we_ghall owe most to those
judges who hold to a twentieth century economic and social
phik)saphy; and not to a long oulgrown philosophy, which
was itself the product of primitive economic conditions. !

Even though the above quote was said in the last century, it is siil
applicable loday because judges still do the job of interpreting and applying
the law. In doing so they are involved in the law-making process. it has
become manifest, as this study will reveal, that the judiciary is involved in

the faw-making process even though this has proven somewhat irksome to

8. 43?6 Cﬂngreﬁsionai R&E:Grd !Faﬂ 1’ ;}'21 ) mbﬁr @/\
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accept and appreciate, bearing in mind the overriding democratic principles

such as separati

Therefore this study endeavours to interrogate the manner by which the

South African judiciary has been involved in the law-making process both
during the previous apartheid regime and in the pfessnt democratic
dispensation. Futhermore, this study aiso attempts to answer the question
as to how the judiciary will continue to legisiate in the present judicial
transformation process without upsetting the imperatives of the doctrine of

separation of powers and the independence of the judiciary.
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CHAPTER ONE: INTRODUCTION

1.0 INTRODUCTION

11

This chapter deals with the introductory part of this work and is aimed al
serving as a preambie to this dissentation. The dissertation is concerned
with the role and impact of the judiciary in the law making procass under a

democratic system of governance, founded on the supremacy of the

Constitution,

The dissentation is centred on the South African jurisprudence but foreign

authority is also ciled as persuasive authority and corroborative of the

arguments advanced in this study.

STATEMENT OF THE PROBLEM

There exists a lacuna In our legal system, the role of the judiciary in the law-
making process is not well defined. ‘Historically, the judiciary has always

claimed that its duty was merely to interpret and apply the law and that it

was not within its province to iegisiate.”

' Pickard,C J. In Bongop) v Chairman of The Gouncil of State, Ciskel, and Others 1992 (3) SA

<50 {Ck) at 265. 1. Cardozo B: The Na gre of the 4
Press, 1921 pg 3

Judicial Process. New Haven:Yale University
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Jurisprudence (custom and practice) on the other hand has revealed that, to
some extent, this is not entirely true. Because through precedents and
pronouncefnent- of statutes unconstitutional and therefore, nult and void, the
former, in that sense, makes laws and s practiéaiiy involved in thg law-
making process. i is incontrovertible that the Constitutiobal Court made law
when it invalidated the death penalty in the face of overwhelming pubiic

opinion for its retention in the landmark case of 8 v Makwenyane.? Judicial

discretion is another means at the disposal of the judiciary by which the

latter legisiates

However, the creative role of the judiciary in interpreting and applying the
Constitution and other statutory law must be exercised within cleary defined
parameters.® This involves limits of a policy nature since the courts are
invariably influenced by the underlying socio-political milieu of a particular

nation as fo the appropriate limits of the law-making functions of a non-

slected judiciary.® ~

Therefore, the notion that the province of the judiciary is only confined to the
interpretation and application of the law is overwhelmingly misleading. The

words of the late Chief Justice John Marshall of the Supreme Court of the

* 1995 (3) SA 391 (CC).
* Cardozo, op cit pg 4.

¢ ?aeae?nish GE: A Commentary on the South African Constitytion, Durban: Butterwonhs 1998 at

8 g:;grgd Dipiock in Geelong Harbor Trust Commissioners v Gibbs Bright & Co 1974 (2} ALR 362

%
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United States of America in the landmark case of Marbury v Madison® by

implication, bears testimony to this assertion. In that case, Marshall made

this often quoted cbservation:

It is emphatically the province and duty- of the judicial
department to say what the law is. Those who apply the
rules to particular cases, must of necessity expound and
interpret that rule. If two laws conflict with each other, the
court must decide on the operation of each.’

Even though the Chief Justice was not theorstically correct in so asserting
at the time, because the Constitution of the United States of America® in no
way- vested legisiative powers in the judiciary, his statement was and still is
practically correct. Even though it has become frite that the judiciary also
makes laws, there are grey areas in the law in this regard in that our statute

books in no way expressly and unequivocally vest the judiciary with

legislative powers. |

The Canstitution of the Republic of South Africa, Act 108 of 1896 expressly

provides under section 43 that® -

in the Republic, legislative authority-

- " S US (1 Cranch). 137{1803),

Marsi‘\at HCJEin Marbury v Madisan 5 US {’% Cranch). 137{1803)
Aﬂ:aie 1 of the Constitution of the United Stales of America 1788
" The Constitution of the Repubiic of South Africa Act 108 of 1068, section 43,
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(a) of the national sphere of government is vested in Parliament, as
set out in section 44;

{b) of the provincial sphere of govemment is vested in the provincial
legisiatures, as set out in section 104; and

(c)-of the local sphere of government is vested in the Municipal
Councils, as sat out in section 156."

The Constitution does not in any way expressly vest the legislative
powers on the judiciary. Section 165 vests the judicial powers on the
judiciary as foltows; '

165 (1) The judicial authority of the Republic is vested in the
counts.’

This “mischief” has to be remedied by delimiting the scope and province of
{he judiciary in the law-making process. There could not have been a more
appropnate ime to do 50 but now, éspeciaiiy given the current impetus and
imperatives of judicial transformation. The issue of judicial transformation

has raised a lot of eontroversy and heated debate in both the professional

and academic domains in South Africa.

The substratum of the debates is the million dollar question as to what the
notion of transformation means, what it entails and what its implications will

be to the much- fought for freedom. The recent quagmive that befell the

" Conslitution of South Africa Section165 (1)
Mpati L."Transformation in The Judiciary-A Constitutionat imperative”, Paper presented at the

Inaugural Lectire, University of the Free State, 8" October 2004{unpublishad). See also

hitp fwwwserver.law wits ac zalsca/speeches/mpatipdfl.

)

Lo

k]

w

S
L



South African democracy as elaborated below', is a perfect example of
what could happen if there is not much interaction and collaboration

between these arms of government.

The government of South Africa has made an endeavour 10 amend the
Coastitution and do away with the }udiciary's %ight to administer its own
affairs.”® This proposal immediately poses the danger that the proposed
constitutional amendment will impact negatively on the independence of the
judiciary. The question that follows therefore is how the government can
introduce much needed reforms relating to the administration of the judiciary

as a whole without hecessarily impeaching on its independence.

These issues are dealt with fully below for the sake of chronology and
coherence. The idea that the courts also legisiate prima facie impacts
negativéiy on the ideals of democracy and militates iaga’mét the doctrines of
separation of powers, majoritarianism and constitutionat supremacy, which

are the pillars or buiiding blocks of our democracy.™

The role of the judiciary in the law-making process has to be dleary defined
and not just to be inferred so that there is left no middle ground or grey area

between its involvement dnd non-involvement. Once this is done, the

" Mpati ibud at pg 6.

‘m Republic of South Africa, Constitution Fourteenth Amendment Bill 2005
See Devenish, n 4 above, at page 16-17.



pmblém of unceriainty and inconsistency in s¢ far as the judicial process is

concerned will be remedied.

As pointed out earlier, Section 43 of the South African Constitution, in no

uncertain terms vests legistative authority on the national pariament,

provincial legistatures and the municipal councils respectively and not on

the judiciary.”” However, the case of Pharmaceutical Manufacturers

Association of South Africa — in re. Ex parte President of the Republic of

South Africa demonstrates that the judiciary also makes laws.'®

Taking cognisance of the above, then the burning issue is how then can the
judiciary perform this newly found role without violating the principles of

democracy; the supremacy of the constitution; separation of powers and

eventually culminating in the dilemma of counter-majoritarianism? i i

incidental to the judicial process that occasionally, judicial discretion be
exercised, laws or legislation be pronounced null and void or

unconstitutional but without compromising and undermining the democratic

valyes articulated above.

The delicate nature of the relationship between the judiciary and the

legisiature has to be stabilised. The extent to which the judiciary can

15
"I‘he Constitution of The Republic of South Africa, Act 108 of 1996 at section 4
" 2000 (2) $A 674 (CC), section 43.
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1.2

legislate has to be marked so &s to do away with the prevalent

uncartainties,

It has become manifest, as this study will reveal, that the judiciary is
involved In the law-making process aven though this has proven somewhat
irksome to accept and appreciate, bearing in mind the overriding democratic

principles cited above.

Therefore this study endeavours to interrogate the manner by which the
South African judiciary has been involved in the law-making process both

during the previous apartheid regime and in the present democratic

dispensation. Futhermore, this study also attempts to answer the question

as to how the judiciary will continue to iegislate in the present judicial
transformation process without upsetting the imperatives of the doctrine of

separation of powers and the independence of the judiciary.

AIMS AND RATIONALE OF THE STUDY

This dissertation is intended to benefit the judiciary, parliamentarians, other

policy makers, law students and law lecturers especially in this era of

judicial transformation. This is because it is not only the judiciary that is

being challenged to transform but the intellect and mind set of all role

playars in the legal fraternity as well.
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1.3

Moreover, this study endeavours to stép into the unexplored territory of
transforming the refationship between the legislature and the judiciary in so
tar as law-making is concerned, from a rigid and formal one to a harmonious

and pragmatic one. In the Namibian case of Kausea v Minister of Home

Affairs, Namibia, " it was held that due to the delicate nature of the
transformative p_rcée_ss, constitutional law had to be developed cautiously,
judiciously and pragmatically. This research adopts this approach as

opposed to a radical ona.'®

This work will go a step towards assisting the judiciary, policy makers, law -

students and parliamentarians to not only appreciate that law-making also
falts squarely within the province and ambit of the judiciary but also that

such is one of the imperatives of the process of judicial transformation.

LITERATURE REVIEW

-

Previous research by some of the prominent writers such as Devenish on
this subject, gave for-appreciating the legislative role of the judiciary, has nol
been able to shed light as to what the possible salutions could be.'® Of
course one has {0 treat this subject with the sensitivity it deserves,

considering the traditional principle of separation of powers and its

imperatives.

"1995 (11) BCLR 1540 (NmS),
‘z Kauses [bid a1 1540,
" See Devenish gp cit, al pages 4-16.
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This principle has been strictly and robustly applied and it manifests itself in
the relations between the judiciary and the legisiature and it is in this terrain
that it has been religiously followed. Therefore the first confession will be to
appreciate that it is not gx:éing 1o be easy for most lawyers to comprehend
and understand this work, especially coniservatives and conventionalists

who feel enjoined to safeguard the old and deeply entrenched legal

traditions.

Academics may find it intellectually provocative while the judiciary in
particular will, without doubt, find it threatening to their cloistered virtue of
judicial independence. But all that this work is aimed at is to encourage and

aid the process of transforming the relations between the arms of

government mentioned above >
DATA COLLECTION AND RESEARCH METHODOLOGY

The method of research employed in this work was based on analysis of
related work by other authors with a richer scholarship than mine. Library
research came in handy because it provided the researcher with most of the
primary sources needed for this work, Thréughoat thiz work it has been the
most accessible means of acquiring information eépeciany the use of

secondary sources, decided cases and text books.

* Bosielo J, “Transforming the South African Judiciary:

prese:;:ed al a jurisprudential Conlerence at the North-West Umiversity,
the 23" September 2005{unpublished).
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Collection of data by attendance at academic seminars and symposia was
without any doubt of crucial importance. It afforded the researcher the
“opportunity to actively interact with some of the personnel in the legal
fraternity. A thorough interrogation of articles in journals has also been an

important source of information as well as newspapers.

The most modern and efﬁc;ie;ni research tool has been ihe internet, through
mich of which underilably this work has been developed. Through this taol |
have had access to works of foreign writers and philosophers afike with
ease. This work is entirely based on a qualitative method of data collection
as opposed to a quantitative one. By this method, every endeavour was

made to make use of only necessary information from the sources cited

above @

The qualitative method has been described as ‘the non-numerical
examination and inierpreiation of observations for the purpose of
discovering underlying meanings and patterns of retationsﬁtps, On the other
hand, the quantitative method is defined as ‘the numerical representation
and _maniputation of observations for the purpose of describing and

explaining the phenomena that those observations reflect ™

' wwww i 5t.9¢.calp-meet8-g-e hilm ot “agspspIpUblical e
“ Msaule P.R. The Constituti nat Protection of Freedom of Speech and the Prohibition of Hale
gach in South Aftica: Prom

, s and Pitfalls 2004, LLM Dissertation, North West University
{unpublished), @)\/
)
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1.5 SCOPE AND LIMITATIONS OF THE STUDY

This dissertation is concerned with the role and impact of the ;?udiéiary in the
law-making process in South Africa. The research also focuses on the
evolution of this role of the judiciary from the period before 1994 and after.
The change in constitutional fundamental or the Grundnorm and how that
change affected the role of the judiciary in the “new” Constitutional

dispensation are also articulated in this study.

To achieve this, the study is divided into five co-related and integrated
chapters. Each chapter deals with specific aspects and they are
corroborative in order to achieve internal logical, cohesion and easily

inteltigible flow of argument.

The first chapter deals with the introductory part of this work and is aimed at

identifying the problem urider investigation...

The second chapter deals with the historical -bacégmund 1o the law-making
role of the judiciary in South Africa during the apartheid era. It interrogates
the role of the judiciary under the system of sovereignly of pariament, The
Chapter discusses some of the challenges that the judiciary of the time

faced, Even more importantly, the judicial mind set of that time is also

brought into light.
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in the third chapter, the focus of inquiry is shifted to the post 1994 era or the
democratic dispensation epoch. This chapter focuses on the fundamental
changes that came with the advent of the democratic government, The
imperatives of the Interim Constitution®® and the final Constitution® are
discussed with specific reference to the (Constitutionat) role of the judiciary
in relation to the demmcratic. principles, inter alia, the supremacy of the

canstitution, separation of powers and the independence of the judiciary.

The fourth chapter is aimed at assessing and evaluating the role of the
judiciary in relation to the current phase of judicial transformation and
defining the new role of the judiciary. This inciudes issues concerning
judicial legiimacy and the involvement of the judiciary in the legistative
process. In this chapter, the current political debate and the issues

incidental thereto, on the proposed efforts to transform the judiciary by the

government are atso discussed.

-

The fifth chapter is the final one and it carries the findings,

recommendations and conclusions of this work.

Zi Constitution of the Republic of South Africa, Act 200 of 1993, '
The Constitution of the Republic of South Africa Act 108 of 1996,
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2.0 INTRODUCTION
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different epochs and inform the challenges facing the judiciary in South

Africa as we find 1t today.

Most importantly, this chapter goes on to demonstrate the involvement of
the judiciary in the law-making process. The point of departure is the

apartheid era. More on this discussion follows immediately below.

2.1 HISTORICAL BACKGROUND OF THE JQD!CIAR?_!N THE ‘OLD' SOUTH
AFRICA

From the introductory chapter it is evident that the use of the Roman maxim
“ius decere non facere” by the judiciary in the past has turned out to be
fallacious. Directly translated, thé maxim means or implies that the duty of
the judge is 1o state the law and not to make it.° The orthodox view with
regard to law-finding is that law has always existed as a complete body of
rules. The judge, therefore, is not required to create law. The role of the
judges has previously been narrowly perceived o be merely to interpret the

law and apply it as it is (and not the contrary),”’

This interpretation was also apparent in the case of Bongopi v Chairman of

The Council of State, Ciskei, and Others®® per Pickard, C J, as follows:

* MWosten el al; Introduct; ! ican Law Ay eory, Durban: Bulterworths 1980
al p 238-240, '

¥ Hosten ol p 236,

1902 (3) SA 250 (Ck). g%f\’
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Regrettably it seems {o me that & social syndrome has
developed in recent years o elevate popular social values,
slogans and clichés to holy cows and to attempt to promote
thern at all costs into enforceable norms. Anything which
can be titled a ‘Bill of Rights' or 'Fundamental Rights’ is
prasumed {o have the power and enforceability that the
promoters of these principles would like it to have. This
Court has always stated openly that it is not the maker of
laws. It will enforce the law as it finds it. To attempt to
promote policies that are not to be found in the law itself or
to prescribe what it believes to be the correct public

attitudes or standards in regard to those policies is not its
function.®®

This excuse was especially useful during the previous apartheid regime in
South Africa when judges found themselves in an invidious position of
having to dance to the tunes of their master, the then apér&heicﬁ
government.® Regrettably, there were very few Judges, who were s&i!iing to
risk their careers and comfortable pensions by questioning the underlying

ideology of such laws and refusing to apply the racist laws of the apartheid

regime.>’

Surprisingly, this misconception was not only useful 1o judges who were

rather insecure about the legitimacy of their positions but an overwhelming

i
v

B3

Pickard.C J, supra 1592 {3) SA 250 (Ck) pg 265.

Dugard J.Racial Legisiation and Rights, n Conflict and Pr
1878, p.79-97. :

Cameron E; "Legal Chauvinism, Executive-Mindedness and Justice-L.6 Steyn's impact on
South African Law" (1982) 99 South African Law Joumal 38 at p.74-5

garess, Johanneshurg, Macmilan
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majority of academics also harboured this misconception. As opposed to
the current systern of constitutional democracy, the old system of
government in South Africa was based on the Westminster model.® This
system as developed from Britain followed the principle of pariamentary

sovereignty. AV Dicey authoritatively defined this system as follows;

The principle of pariamentary soversignty means neither
more nor less than this, namely that Parliament has, under
the English constitution, the right to make or unmake any
law whatever, .and, further, that no person or body is
recognised by the law of England as having a right to
override or set aside the legistation of Padiamani,“

However the historical background and purpose for which #aﬁiameﬂtary
sovereignty came about in Britain was different from that in South Africa. in
English constitutional history, the principle was informed by popular
struggles against feudal absolutism. Parliament was seen as an avenue of
pubtlic: remseﬂtétian and parliamentaty sovereignty was therefore

associated with popular sovereignty or the will of the people *®

in South Africa, this was not the case. This is because the principle did not
serve the same purpose as the maijority of the people were excluded from

the political process. it is axiomatic that in South Africa the vast majority

= . Dugard op gt at 79.
Carpenmr G_introduction to South African Constitulional Eaw. Pratoria 1987,

Dicey AV: infroduction o the study of the law of the constitution, Londorn: Macmilia
Lid 1959 at 38-40. tian and Co.

* Carpenter, ibid at pg 80-81.
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most people were deprived of genuine representation in parliament and
parfiament did very little, if any, to prevent abuse of power by the

executive ¢

This systern of governance in South Africa was entrenched by the Union
Constitution, otherwise known as The South Africa Act of 1909, This
Constitution was itself passed by the British Parliament and it received
Royal assent on the 20 September 1909.%7 It incorporated the doctrine of
parliamentary sovereignty a#d the Uniﬁn Parliament was empowered to
amend the Constitution by ordinary legislation with the exception of several
entrenched provisions such as those entrenching the limited franchise
accorded the "Cape Coloureds” and the Equality of English and Afrikaans

as official languages.

Parliamentary soversignty was a dominant theme of the South African
constitutional histdry from 1810 until it was replaced by ccrzstiiutimnal.
supremacy in 1993.% Section 59(1) of the Union Constitution provided that,
‘F’arﬁémeni is the sovereign legislative authority in and over the Uhien,'
Section ?52 provided that: ‘Pariament may by law repeal or aiter any of the

provisions of this Agt.’*®

3’; Carpenter gp cit at p 149-155.
¥ The South Africa Act of 1602,

i Andrews P. and Eliman 5., The Posl:-Apartheid Constitutions: Persoectives on Sout Africa's
Basic Law. Johanesburg: Sachs A.,"instuments of Domination in South Africa” (1975] 3 8AaL)

”223.Wits University Prass, 2000,
The South Africa Act of 1909, &t sections 59(1) and 152.
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The Westminster system, _c;"ea!ad a unitary stale that entrenched white

political power, turning a deaf ear to opinions expressed by indigenous

Africans.*® The virtues and vices of this system on which South Africa was

based until 1993, meant quite a number of things to the manﬁer_ of

governance and the political milieu of the then South African society.*’

The system of parliamentary sovereignty, inter alia, meant that pariament,
“ostensibly” consisting of the elected representatives of the people, was the
sovereign law-making authority in the country. As Dicey has éxpounded-
above, Parliament was omnicomnpetent and could legislate on any subject
matter and in any terms it chose. t was only subject to the British
Parliament until 1934, No court could dectare an Act of Parliament o be

invalid because of its subject matter

Despite the powerful position occupied by the executive, Cabinet remainad
accountable to Parliament and the judiciary had no power to invalidate
parliamentary legislation.®® in other words, the courts could not therefore
pronounce on the validity of Acts of parfiament* The South African

jurisprudence is replete with clear examples of instances where the cour{s

“ Carpenter op.cit at 195,
Andraws op cit 25,
** Andrews, ibi Did 25.
* Boutle L, Harris B and Hoexter C; Constitutional a
Town: Juta, 1569,
* Boulle, [bid at pg 12,
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could not test the validity of parliamentary legistation. Some of these cases

are discussed below.**

There were instances where, regrettably, the judiciary, under the guise of
legal positivism, allowed itself to be used as an'important tool in the ruthless
implementation of racist laws which were intended to promote and presewé

the tenure of the apartheid government.

A perfect example is the famous contentious coloured voters’ cases or the
Harris cases inthe 1950s, when coloured people of the Cape ﬁvere deprived
of their limited political franchise and removed from the common voters
roll ¢ This disenfranchisement was largely made possible by the system of
parliamentary sovereignty because through it, the apartheid government

easily manipulated the legislature to enact laws which were detrimental to

the coloured voters.

This caused an unprecedented constitutional crisis when parliament, at the
instigation of the National Party led by D.F Malan, attempted 1o set up a
High Court of Parliament to set aside a decision of the erstwhile Appellate
Division of the Supreme Court in the second Harris case.’ The creation of

the High Court of Parliament was the government's response to an earlier

- decision of the Appeliate Division in the first Harris case.

46
&7

* Bee Hosten et al., ap cit 8t 202,

Harris and Others v Minister of the Interior and Another, 1952 {2) BA. 428 (A).
Minister of the Interior and Another v Harris and Qthers, 1952 (4) SA, 769 AD.
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in this case, the court declared the Separate Representation of Voters Act*®
unconstitutional, This decision was made on the grounds that the special
two-thirds majority procedure for amending the entrenched franchise rights
of the coloured voters, set out in the then constitution of South Africa hag
not been followed. Ultimately the Appellate Division found that the High

Court of Parliament was no court of law, but merely parliament acting in a

different guise.*

In the second Harris case, it was successfully argued that parliament was
endeavouring to assume the rote and functions of a court of taw and thereby
attempting to act as judge, jury and executioner in its own cause. The

learned Schreiner JA {as he then was) opined as follows:

And indeed | do not in the least degree dissent from the
view that, assuming that one has to decide whe-th-er' the
High Court of Parliament as set up by A¢t 35 of 1832 is or is
not a court of Law, the proper conclusion is that it is not, but
is only Parliament wearing some of the trappings of a Court,
if that is so, and Parliament has simply itself assumed the
role of watchman over s own actions, Act 35 of 1952
constitutes an encroachment on the judicial power, which in
the narrow field covered by the provisos to section 152 is
fully separate from the legislative power.

11 Separate Representation of Volers Aci 48 Df 1051
First Harris case op cit a4t 432

W ?chreiner A JIn Minister of the Interior and Another v Harris and Othars, 1957 {4) 8BA, 769 AD
88. °
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The National Party's government surreptitiousty obtained its way largely due
to Parliamentary sovereignty by enacting the Senate Act, using legislation to

create an artificially enlarged senate.

Although challenged, this legislation was found to be constitutional in a

majority judgment in the case of Calling v Minister of the intedor and

Another, %' with Judge ‘Oliver D. Schreiner's boldly dissenting. The majority
judgment, delivered by Justice De Villiers, clearly epitomised the judicial self
restraint syndrome of that time. This is because of his religious application

and interpretation of the doctrine of parliamentary sovereignty thus:

The fact that the motive of the legislature in passing the
Senate Act and its indirect resuit was to make provision for
a two-thirds majority in favour of the legislation removing
coloured persons from the voter's roll is immaterial as
regards the validity of the Act, the pith and substance of

which falls witHin the competence of parliament as ordinarily
constituted. ™

There was not much that the court could do because parliament was at that
time the sovereign law-maker and law made by it was immune from judicial
scrutiny and critique, thereby ensuring judicial minimalism.® Not even the

meticulous judgment of Justice Schreiner could make any difference since

*1 1956 (3) A 511 {C).
:~ De Villiers J. op cit 515.
? See the second Hatris case above.See aisoDugard J,

‘Racial Legistation and Rights, in Conflict
g?gg Progress, Etlen Hellman and Henry Lever(editors).Johannesturg. Macmillan 1879, p.78-
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the majority had already chosen to be loyal to the letter of the law. In his

brave dissenting judgment, he correctly held that:

! hold accordingly that on the proper construction of the
South Africa Act, a Senate constituted ad hoc for the
purpose of securing, by nomination or its equivalent two-
thirds majority in a contemplated joint sitting is not a House
of Parliament within the meaning of the proviso. The
application of ihis conclusion to the facts creates no
difficulty. it is clear that the Senate set up under the Senate
Act was as certain to provide the requisite two-thirds
majotity as if the names of its members had been
scheduled to the Act or the government had been
empowered to nominate all of them. The history of the
legislation proclaims that the Senate Act was part of a
legisiative piah- to ¢reate a Senate that would in that way
provide the two-thirds majority required to removing the
appellant from the common voters’ roll, and it was enacted
only for that purpose.™

tn 1961 a successor to the 1909 constitution, The Republic of South Africa
Constitution, was promulgated and came to be known as The Republican
Constitution.*® This Constitution did not bring much change as compared to

its predecessors. Section 118 thereof still empowered Pardiament to amend

iz

the Constitution by ordinary enactment.” The most important section of this

= . Schreiner A J. op cit 1956 (3) SA 511 (C) 817,
5 ‘E‘he Republic of South Africa Constitution, Act 32 of 1961,
" See The Republicar Constitulion, section 115,
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Constitution for the purpose of this work was sections 59(2} which re-stated

that;

No court of law shall be competent to inquire info or
pronounce upon the validity of any Act passed by
parliament.*

From the foregoing explanation of the system of garﬁiamentaw sovereignly,
it is then obvious that under this system, the judiciary stmggleé to operate
efficiently as an instrument of checks and balances on other arms of
govemnment, especially the legisiature, hence, the invidious position the
judiciary found i_tseff in, for instance in the Haris cases above; This
culminated in parliament passing legislation that ousted the courts’
jurisdiction to review -executive and administrative acts of certain

functionaries of government 5

The courts were consequentty faced with a situation where they had to
declare themselves unauthotised to test the legality of certain acts of
government. ™ This situation caused a lot of confusion in the judiciary to the

extent that the latter handed down contradictory and inconsistent judgments

from one case to another,®

See section 58(2)-(4) of the Constitulion, 1989,

* Suppression of Communism Act of 1850, Public Safety Act 3 of 1953, General Law

Amendmem Act 37 of 1963 and the Intemal Security Act 74 of 1982,

E}ugard op cif ot 80

Q_ Schermbrucker v Klingt NO 1985 (4) SA 606 (A) and
Hurley and ﬁggg @r 1886(3) 5A 568 (A},

Minister of Law and Order and Others
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While some judges strongly felt constrained to uphold some indefensible
pieces of legisiation, athers' felt that by so doing they would have been in
actual fact rendering their office useless.® Amid this confusion and
uncertainty on the bench, judge-made law emerged.* The analysis below
explains the difficult situation the judiciary endured as a result of the system

of parliamentary sovereignty and how judges legislated in some cases.

A number of nefarious security legislations were passed by parliament such
as the Suppression of Communism Act of 1950, the Public Safety Act 3 of
1953 and the General Law (Amendment) Act 37 of 1963 and later the
Internal Secu.riiy Act 74 of 1982. These Acts were ostensibly passed to
protect and safeguard national security but had the effect of legitimising
certain acts by government functionaries and insulating them from judicial

scrutiny as will be evident from the cases immediatety below.

tn Schermbrucker v_Kiindt NO,% at issue was whether the court had

jurisdiction to hear a matter regarding a person who was indefinitely

detained in terms of section 17 of the General Law {Amendment) Act and

the legality thererof.

;3 Mpati bid 3t pg 2.
1965 (4) SA 60B (A).
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Section 17 provided, inter alia, as follows:

(1) Notwithstanding anything to the conirary in any law
contained, any commissioned officer as defined in section 1
of the Police Act 7 of 1958, may from time to time without
warrant arrest or cause to be arrested any person whom he
suspects upon reasonable grounds of having committed or
intending or having intended to commit any offence under
the Suppression of Communism Act of 1950-, or the offence
of sabotage...and detain such person or cause him o be
detained in custody for interrogation. . ...

(2) No person shall, except with the consent of the Minister
- of Justice or a commissioned officer as aforesaid, have
access to any person detained under subsection (1)...

(3} No court shall have the jurisdiction to order the release
from custody of any person so detained, but the said

Minister may at any time direct that any such person be’
released from custody.

The court decided by a majority vote that it did not have jurisdiction to make
an order in terms of section 17(3). Even though this sub-section explicitly
ousted the jurisdiction of the courts from reviewing certain administrative
acts, the dissenting minority judgment of Trollip, AJA, goes to show that part

of the judiciary did not religiously abide by the apartheid system. He held,
inter alia, at p 613A-0;

* Generai Law Amendment Act 37 of 1963 at section 17
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Section 17 of Act 37 of 1963 does not impair the court’'s
jurisdiction in any case affecting a detainee except to the
extent mentioned in subsection (3); that is, it cannot order
the release from custody of any person so detained,
otherwise it retains full jurisdiction; thus it can order his
release i he has been unlawfully arrested or is being
uniawfully detained, and it can restrain any unlawful
conduct which is being committed upon him during his
detention.®®

From the foregoing reasons given by the judge, it is quite evident that the
judge departed from the literal stipulations of the Act in so far as the ouster
“clause was concerned. This is because while the ouster clause plainly, did
not even afford the court an opportunity to even test the lawfulness of the
arrest itself 5 the judge came up with a rather different interpretation and
meaning of that clause. The generous interpretation by the judge

demonstrated his innovativeness.

Even though the Act in no ambiguous terms purporied to oust the court's
jurisdiction, the honourable judge was able to circumvent the said ouster
clause and came up with a dissenting judgment favourable to the subject,
thereby, making-law. By interpreting the siatute in a manner that could not

be said to have been the intention of the law maker, the judge was

&5 o ;
Trollip AJA (as he fhen was), in Schermbrucker v Kiindt NO 1965 (4) 8A 808 (A). pp 6134-
* See Act 37 of 1963 at section 17(13), | ‘ (Al pp 6134-D
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undoubtedly fegisiating. But unfortunately he was in the minority at that

material ime.

- These laws and policies which explicily denied the courts the requisite
jurisdiction to entertain certain administrative acts were some of the reasons
that ied the judiciary into finding comfort in the maxim “ius decere non
facere” because it was pointless and suicidal to try to interpret the law in a

manner that was incompatible with the apartheid ideclogy.®

However the shift in the attitude of the Appeliate Division which is
attributable to the likes of Stayn CJd and Rumpff JA and Trollip AJA must be
seen as militating against the political fabric of the time. The judgment in the

case of Minister of Law and Qrder and Others v Murley and Another % also

shows that there were some members of the berch who realised that the

integrity of their work superseded mere political loyalty.

in this case, the Appeliate Division unequivocally and unanimously ruled
against the appeliants who happened to be functionaries of the then
government. It found that the court was not precluded from considering a
matter of an arrest in terms of Sections 29(1) and (6) of the Intemat Security
Act 74 of 1982, that even subjectively worded, discretionary powers were

not beyond the purview of the courts, the very thought processes of the

“* Sedumedi J.S; The Acceptance of the International Human Rights Norms | i
; 2 A af & inthe South African
o -8G81 System 2000, PHD Thesis University of the North West {unpublished), o
1986(3) SA 568 (A).
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detaining authorities were subject to review.®™ This judgment therefore

endorsed the minority Judgment of Trollip AJA{as he then was) in the

?’6

case,

Section 28(1) and (6) provided respectively that a police officer of a rank of
Lieutenant General and above could arrest and detain & person if such
officer had reason to helieve that such person was a threat to internal
security. It was a further provision of the Act that if the arrest had been
effected as such, the courts were precluded from entertaining matters

challenging such amest.”

The Appellate Division, per Rabie J, by anaiégy cited the ratio decidendi

formulated by Trollip, AJA, in Schermbrucker v Klindt NO 1965 (4) SA 606
(A) that;

Section 17 of Act 37 of 1963 does not impair the court's
jurisdiction in any case affecting a detainee except to the
- axtent mentioned in $8(3), that is, it cannot order ‘the
release from custody of any person so detained; otherwise
it retains full jurisdiction; thus it can order his release if he
has been unlawfully arrested or is being unlawfully
detained, and it can restrain any unlawful conduct which is
being committed upon him during his detentjen....w‘rhe court
still refains its jurisdiction to determine whether or not a

il 1936 {3) SA 608 (A) op ¢it at py 575.
Sse 16966 {4) 5A 606 (A). pp 813A-D ahove.
" Intarnal Security Act 74 of 1982 at Sections 29(1) and {8).
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detainee has been lawfully arrested or is being lawfully
detained under s 17(1).7

The two cases im-medié_teiy cited above, Schermbrucker and Hutley,
demonsirate a typical scenario in which judges made law. In the first case,
the minority judgment found that the court had the jurisdiction to entertain
the matier. Even though the minority judgment did not have any effect on
the outcome of the matter, it demonstrates that judges too made the law.
The minority judgment became conventior. al wisdom in the later decisions.”
in the Hurlev case, that same minority ludgment was endorsed by the
majority and the Court heid that it had jurisdiction to entertain the matter,
thereby finding against the ouster clauses, ft is therefore, respectfully
submitted that the honourable justices did not actually find the law but made

it as it is clear that they made a ruling that was not literally and expressly
contemplated by the legisiature.

However in the appeal cases of Omar and Others v Minister of Law g_ng_

Order and Others; Fani and Others v Minister of Law and Order and Others, -

State President and Others v Bill.”™ the Appeliate Division succumbed to the
idea of merely app!yi;tg-the taw as it was. This is because even though it
became manifest to the Count that the regulations were viclative of the audi
alteram partem rule, the Court could not find the regulations unireasonable
or yitra vires. However the dissenting minority judgment of Hoexter J which
I refer to below with approval, goes a long way in showing that indeed
judges did legislate even during the dark days of apartheid.

" Rabie CJ {as he then was} in Ministec of Law and Order and Others v Hurley and Anotkier
_1986(3) SA 568 (A) at p385. R

i L .

" Bee for instance the decision of Minister of Law and Qrder and Others v Murley and Anath
1986(3) SA 566 (A) al p585. . —

1087 (2) SA B59 (A).
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Alt three of these cases were concemned with the detention of persons in
pursuance of regulations promulgated by the State President in terms. of the
Public Safety Act 3 of 1953. At issue in these cases was the validity of
regulations 3(1) and rule 5{1) to the Public Safety Act which respectively:
provided as follows:

3{1) A member of a Force may, without warrant of arrest,
arrest or cause to be arrested any person whose detention
is, in the opinion of such member, necessary for the
maintenance of public order or the safety of the public or
that person himself or for the termination of the stéte of
emergency, and may, under a written order signed by any
member of a Force, detain or cause to be detained, any
such person in custody or in prison.”

5(1) No person detained under the regulations shall during
his detention be visited by any person, except with the
permission of the person in command of the person in
guestion, acting with the concurrence of the Commissioner
of the South African Police or any person acting on his
authority: Prsviéed that if a tegal representative desires to
visit such detainee, the permission of the Minister of Law
and Order or the Commissioner of the South African Police
shall be obtained for such a visit.”

T I Regulation 3(1) to the Public Safety Act 3 of 1953,

" Rule 5(1) of Reguiation 3 to the Public Safely Act 3 of 1953 published in Govern i
2483 of 26 October 1985, ' Fremment Notice
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In the latter appeals, the court ruled in the majority and dismissed both the
Omar and the Fani appeals and upheld the State President's appeal.”’
Hoexter JA {as he then was) in his rhinority judgment quoted the oft-cited
obiter dictum of Van den Heever, JA, in R v Pretoria Timber Co (PTY) Lid .
and Another.”®

Where Parliament has conferred vast power of legislation
upon the Executive, the Courts should not in my opinion be
astute to divest themselves of their judicial powers and
duties, namely to serve as bultresses beiween the
Executive and the subjects. A point may arise where a
regulation made pursuant to such powers is 80
unreasonable that the Counrs will say Parliament could,
athough it used the widest language, never have
contemplated that such a measure be countenanced.”

Itis a truism that during the apartheid regime, the majority of judicial officers
in both the Supreme Courts and the Magistrate’s Courts were pradominantly
whites and males. To compound this problem even further, the majority of

such judicial officers were conservative Afrikaners with strong affinity and

ANt ang O hers AW 3
138? (31 5A 859 (A at 9904
Regutaisen 31} 1o the Public Safety Act 3 of 1863
® Hosxter JA{as he then was} in Omaear ahove at ;3*3309 and the dictum of Van den Heever JA {as

he then was}in R v Pretoria Timber Co (PTY} Lid other 1950(3) SA 163 (A) at
" 1950(3) SA 163 (&) at 181F-G 3 (A)at 1B1F-G.
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sympathy, if not unwavering support, for the National Party and its apartheid

ideology.®

These white judicial officers would in.variabiy apply laws which were the
products of an exclusively white parliament in which other groups of the
society such as Blacks, Coloureds and indians were not represented.
inevitably this engendered a sense of hoslility among the latter groups
towards the then judiciary. It is hardly surprising that these groups perceived

the entire judicial system as being illegitimate and oppressive.®'

This view was also succinctly capturad by the iconic former President of the
Republic.of South Africa, Nelson Mandela in the Old Synagogue, Pretoria in
1962 when he, whilst charged in a magistrate court, expressed grave

misgivings about the propriety of the court which was to try him in the

following famous words:

-

i want lo apply for your worship's recusal from this case. |
challenge the right of this court to hear my case on two
grounds. Firstly, | challenge it because | fear that | will not
be given a fair and proper trial. Secondly, | consider mysalf
neither legally nor morally bound to obey laws made by a
parliament in which | have no representation. In a political
trial such as this one, which involves a clash of the
- agpirations of the African people and !hcée of whites, the

* Bosielo gp gitat p 5.
" Bosielo ibid,
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country’'s courts as presently constituted, cannot be
impartial and falr. In such cases, whites are interested
patties.

To have a white judicial officer presiding, however high his
esteem and however strong his sense of fairness and

justice, is to make whites judges in their own case. Why is it

that in this court room | am faced with a While magistrate,
confronted by a White prosecutor and escorted into the
dock by a White orderly? Why is it that no African in the
history of this country has ever had the honour of being
tried by his own kith and kin? | dotest viclently the set-up
that surrounds me here, '

it makes me feel that | am a Black man in a White man’s
court. It is improper and against the elementary principies of
justice to entrust whites with cases involving the denial by
them of the basic human rights to the African peopie. What
sort of justice is this that enables the aggrieved to sit in
judgment over those against whom they have laid a
charge? A jud%ciary controlied  entirely by whites and
enforcing laws enacted by a white parliament in which
Africans have no representation, laws which in most cases

are passed in the face of unanimous opposition from
Africans %

% Mandela R.N; "The Strugate is My Life”, Londan: IDAF 1886 pp.134-138 and alsg Lie at al;
Mandela, Long Walk to Freedom Great Britarn: Abacus Publishers, 1994,
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in response to the above application for recusal by Mr Mandels the
magistrate, epitomising the mind set of the white judiciary of the time

responded as follows:

| am wondering whether | should not interfere with you at
this stage, Mr Mandela. Aren't we going beyond the scope
of the proceedings? After all is said and done, there is only
one court today and that is the White man's court. There is
no other court. What purpose does it serve you to make an
application when there is only one court, as you know
yourself? What court do you wish 1o be tried in?®

The foregoing exposition goes to ex;:éatn the nature and position of the then
South African judicial system and shows that it was in no way independent
especially from the executive organ of government but was only a
functionary thereof. It was instrumental in enforcing racially discriminatory

laws. Therefore its legitimacy was questionable to other racial groups to

whom these laws were prejudicial,

Even though the 1983 Constitution® created the three separate houses of
Parliament, created separate voters’ roll for each social group participating
therein and attempted to reform apartheid, it still left the judiciary in an

invidious  position of playing lip service to the ideals of justice - and

23

. Op.git 134,
The Constitulion of South Africa Act 110 of 1983, {The Tricameral Constitution),
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independence of the judiciary. Most members of the judiciary found
themselves saddied with a conflict of interest in that on the one hand they
héd to be true to their profession and defiver justice to the people and on the
other hand, having a self-restraint and remaining loyal o the then

government. The latter course has atwéys triumphed over the former.®*

Moreover in the apartheid era, with the government's tendency of interfering
with judicial independence, the judiciary did not have much latitude to
exercise judicial discretion, save where i was In the interest of the
government. Indeed the words of Lord Atkin in the case of Liversidge v

Anderson® befit the mind-set of the judiciary of the time:

I view with apprehension the attitude of judges, who on a
mere question of construction, when face to face with
claims involving the liberty of the subject show themselves
more executive-minded than the executive.”’

Even though the noble Law Lord made this observation during the Second

World War in England, it could adequately describe the situation in the

apartheid South Africa.

* Sedumedi op cit &t 89.

* Liversidge v Anderson [1942] AC 206,
* Lord Atkin pp clf at 244
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2.2 SUMMARY

From the foregoing, it is evident that the judiciary in the past was in most
instances like a "dog in a manger”, It was in most instances acting as an
a.g@rft of the National Party government, hence, %nost of judicial
pronouncements were pro-government. The judiciary had a very negligible
role to play, if any at all, towards acting as a bulwark of individual freedom

and an instrument of mutual checks and balances on the other arms of

government,

All this is attributable to the system of apartheid in which patiament was
sovereign. At the same time it is instructive that some bold judgments such
as these in Schermbrucker® and Hurley™ altered the course of this
country's legal history. Despite the adversities of the system of the

parliamentary sovereignty, the judiciary was nonetheless involved in the

law-making process.

In the chapter that follows, the role of the judiciary in the contemporary era
is discussed. Most importantly the chapter explores the role of the judiciary
in taying down new norms of behaviour and, in the process, makjng law. it

will also become clear that the role of the judiclary is betier defined in the

§§n_§,rmbrunker v Kiindt NG 1985 (4) SA 806 (A}, pp 61340,
rof Law (e g Others v Hurley and Another 1986(3) 3A 568 (A).
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democratic dispensation than it was in the previous regime, courtesy of the

systern of constitutional supremacy.
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CHAPTER THREE: THE IMPACT OF THE INVOLVEMENT OF THE
JUDICIARY IN THE LAW-MAKING PROCESS ON THE DEMOCRATIC
PRINCIPLES: THE POST APARTHEID ERA

3.0 INTRODUCTION

This chapter focuses on thé fundamertal changes that came with the
advent of a demaocratic government in 1994, The imperatives of the Interim
Constitution™ and the final Constitution”™ are discussed with specific
reference {o the role of the judicia ry. Furthetmore, the role of the judiciary is
discussed in relation to the democratic principles of, inter alia, supremacy of

the constitution, separation of powers and the independence of the judiciary.

This chapter aiso focuses on the shift in the constitutional paradigm under
the new system of constitutional supremacy and a new role of the judiciary

is articulated.

But in this chapter it will become clear that the imperatives of the present
democratic dispensation and the socio-politicat milieu warrant a new role for
the judiciary. This is because the constitutional democracy era, as it is also

known, is based on the dictates of constitutionalism, %

* Constitution of the Republic of South Africa, Act 200 of 1993.

¥ The Constitution of the Republic of South Africa of 1598,

” Moexter C: The New Constitulional Ang Adminisirative Law, Lansdowne: Juta 2002 at 16-23.
See ulso Carpenter G (ntroduction to South African Law, Pretoria, Butterworth 1987 al 1123
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Constitutionalism is a process rather than a principle and entails, inter alia,
the idea that governiance is basad on the democratic principles enunciated
in the constitution.®*The powers of all the three arms of government are
delineated by the terms of the Constitution and &re fimited and arise from it.
It is & method of asserting in the present certain fundamental rules or

principles by which a democratic polity itself elects 10 regulate its present

and guide its future.®

It is sometimes referred to as government by law or limited government.
Today, unlike in the past, the Constitution is the Grundnorm upon which the

judicial process, administrative process, as well as the executive process,

are anchored. ™
31 THE SBPREMAC? OF THE CONSTITUTION

The adoption of the inferim Constitution which came into effect in 1994

signalled the demise of apartheid in South Africa.® The document was

prociaimed as follows:

A historic bridge between the past of a deeply divided
society characterised by strife, conflict, untold suffering and

* Mcliwain C: Costitutic

“ Bailyn, 19671874, Sm, aisu Carpentere !nirac&umlan to Soutn Afﬂc an Law, Pratoria,
o Euﬂerwaﬂh 1987 atp 9

g ' other and 1599 $A 863,
CQnslulutean of 2[”16 Repuhis:; of South Afrsca Act 200 of 1983
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injustice and a future founded on the recognition of human
rights, democracy and peaceful co-existence and
development opportunities for all  South Africans,
irrespective of colour, race, class, belief or sex.”

The Interim Constitution brought about three fundamental changes that

signalied a turning point in the South African constitutional order:

First and foremost, the political franchise and other political and civil rights
were accorded to all citizens without racial qualification. Consequently, this
marked the demise of the racially-inclined constitutional order of the

apartheid era that was characterised by entrenched racial segregation.

The doctrine of parliamentary sovereignty was replaced by that of

constitutional supremacy under Section 4 as follows;

{1) This Constitution shafl be the supreme law of the
Republic and any law or act inconsistent with its
provisioﬁs shall, unless otherwise provided expressly or
by necessary implication in this Consiitution, be of no
force and effect to the extent of the inconsistency.

{2) This Constitution shall bind all legislative, executive and
judicial organs of state at all levels of government.

" Post-amble to Act 200 of 1993 above.See also Murenik E; “A Brid
inderim Bill of Rights”, (1984} 10 SAJHR 31,
* Interim Constitution op cit, Section 4 {1) and (2),
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The Biil of Rights was sntrenched deliberately to enshrine human rights.
This had the salutary effect of broadening the jurisdiction of the courts in the
constitutional mitieu in that they were now empowered to, unlike in the past,
declare law and conduct inconsistent with the Bill of Rights and the
Constitution invalid.® This was of course achievable by using the Bill of
Rights and the Constitution iteelf as the yardstick against which to determine

if such law or conduct passed constitutional muster.'%

The strong central government of the past was replaced by a system of
government with federal elements. Significant powers were devolved to the
provinces and local government. This manner of decentralisation of power
from one organ of government to other organs was founded on the doctrine

of separation of powers and its concomitant systerh of mutual checks and

balances.'"!

After the 1994 eiections, a new Parliament and Government of Nafional
Unity were established and began to function in accordance with the Interim
Constitution, hence, it was termed the Transitional Censtitutién, Despite its
transitional status, the Interim Constitution was nevertheless binding, the
supreme law and fully justiciable. ' Because the Bill of Rights in the Interim

Constitution was for the most part similar to that in the 1996 Constitution,

j; Finat Constitution gp cit Section 172 (1)(a).
§ v Makwanyane 1905 (3) SA 381(CC) at 308,

W AW
Firtal Constitution gp cit st Chapters 4,5,6,7 and §;Ses aiso Sedumedi epcit at 12
2 Sedumedi op cit st 16-18. ' ' '

.
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most of the judicial decisions on human rights litigation handed down under

the interim Constitution remain binding.

i the case of Pharmaceutical Manufacturers Association of South Africa

and Another; In re Ex parte President of the Republic of South Africa and

Others,'® the Court opined that the Interim Constitution was a legal
watershed because it shifted constitutionalism and with it, all aspects of
public law from the reaim of common law to the prescripts of a written

constitution which is the supreme taw.'™

Cne of the first of the line of cases which upheld the principle of
constitutional supremacy and decided under the Interim Constitution was

that of the Fedsure Life Assurance Lid. VYV Greater Johannesburg

Transitional Metropolitan Ct:)‘u'ngél,“’5 tn this matter the Constitutiona) Court

had to decide on the fawfuiness of the substantial increase in the property

rates imposed by the Johannesburg Transitional Metropolitan Council,

Even though the Court held that the exercise of legislative powers by an
elected locat government or council did not constitute administrative action
per se, it however emphasised that local government was not beyond

constitutional control. Local government had to act within the powers

Iz*‘ 2000 (2) SA 674 (CC).
! Chaskalson P, op cit at pg 721,
%% 1099 (1) SA 374 (CC).
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conferred on it. Its condust must be authorised by the Constitution and the

law in accordance with the ‘four comners’ principle.'®

The interim Constitution represents a momentous mile-stone towards a
democratic South Africa. it introduced a new system of constitutional
democracy under which the Constitution was to become the highest law in
the land, the Grundnom before which everyone, regardiess of race and
politicat affiliation, are equal and subject to as demonstrated by the above
case. The Preamble to that Constitution clearly summarises the new

dispensation as follows:

Whereas there is a need to create a new order in which all
South Africans will be entitled to a common South African
citizenship in a sovereign and democratic constitutional
state in which there is equality between men and women
and people of all races so that all citizens shall be able to

enjoy and exercise their fundamental rights and
freedoms.....'"

These aspirations are now entrenched in the “final" Constitution of South
Africa which superseded the Interim Constitution "®The Preamble to this

Constitution unequivocally lays down the objectives and aims thereof as

follows:

" par Chaskalson jbid p 393,
7 praamble to Act 200 of 1993 above.
" The Constitution of the Republic of South Africa of 1996,
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We therefore, through our freely elected representatives,
adopt this Constitution as the supreme law of the Republic
s0 as to -~ Heal the divisions of the past and establish a
society based on democratic values, social justice and
fundamental human rights,'%

Chapter one of this Constitution cutiines the founding provisions which
state, inter alia, that ‘The Republic of South Africa is one sovereign
democratic state founded on the values of human dignity, equality and a

system of democratic government {o ensure accountability, responsiveness

and openness,*°

Some of the practical implications of the values articulated in the

Constitution became manifest in the cases of $ v Makwenyane'" and that

of Carmichele v Minister of Safety and Security and Another.'™ In both

cases, the cours’ approach was that these values call for the adherence to
the aspirations enshrined in the Constitution despite opposing popular

views. The learned Deputy Judge President Mahomed opined as follows

with regard to these values:

All constitutions seek to articulate, with differing degrees of
intensity and detail, the shared aspirations of a2 nation: the
values which bind its people, and which discipline its
government and its national Institutions; the basic premises

‘% Breambie to the Caonstitution of 1896 above.
" See supra section 5.

“i 1895 (31 5A 391 (CC),

2001 (1) SA 489 (SCA).
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upon which judicial, legisiative and executive power is 1o be
wielded; the constitutional fimits and the conditions upon
which that power is to be exercised; the national ethos
which defines and regulates that exercise; and the moral

and ethical direction which that nation has identified for its
future.

in some countries the Constitution only formalises, in a
legal instrument, a historical consensus of values and
aspirations evolved incrementally from a stable and
unbroken past to accommodate the needs of the future. The
South African Constitution is different: it retains from the
past only what is defensible and represents a decisive
break from, and a ringing rejection of, that part of the past
which is disgracefully racist, authoritarian, insular, and
repressive, and a vigorous identification of and commitment
to a democratic, universalistic, caring and aspirationally
egalitarian ethos expressly articulated in the Constitution.
The contrast between the past which it repudiates and the
future to which it seeks to commit the nation is stark and

‘dramatic. The past institutionalised and  legitimised
racism.,...'"®

Section 2 of the Final Constitution subsequently reiterates the suprernacy of

the constitution and goes further to prescribe sanction on law or conduct

inconsistent with it as foliows;

" Manomad DP; In § v Makwenyane 1995 (3) SA 391 {GC) pg 467,
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This Constitution is the supreme law of the Republic, law or
conduct inconsistent with it is invalid, and the obligations
imposed by it must be fulfilied '™

What the doctrine of supremacy of the Constitution means then is that the
Constitution binds everyone including all the organs of government nam‘efy,
the executive, legislature and the judiciary.’"® According to Philip Blair,'"®
constitutional supremacy means that the Constitution provides the yardstick
against which to measure the validity of the products of the legisiative

process and the actions of the executive branch of government. "’

Secondly, the concept emphasises the fundamental imponance of

‘constitutionalism with all its elements such as legality and adherence to the

rule of law. 1"

Under the South African jurisprudence, Blair's definition of this concept

"

became apparent in the case of Speaker of the National Assembly v De Lille

and _Another."""De Lille, a member of the National Assembly was
suspended for making a speech in the Assembly which was objectionabie to
the members of the African National Congress. In this case, the issue was

whether the suspension of a member of the Assembly by the Speaker of the

" Saction 2;Cf Speaker of the National Assembly v De Lille and Another 1999 (4) SA B83 (SCA)

para 14,

e Section 8 of the Conslitu_ﬁ'on of 1966 |
oy Blair P ggm?gg! Faderalism Today; London: Leicester University Press, 1994,
s cf yv:th De Lile's case. 1998 {4) SA 863 (SCA).
Blair pp oit at 23,
'"® Sheaker of the National Assembly v ilte and Another 1999 (4) SA 863 (SCA).
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Assembly for making a speech which did not obstruct or disrupt proceedings

in the Assembly was justified under the Constitution and the rules of the

National Assembly.

Section 58(1) of the final Cdnstitution expressly guarantees freedom of
spesch in the National Assembly by providing that Cabinet Ministers and
members of the National Assembly have the flre:edcr-n of speech in the
Assembly and in its committees, subject to its rules and orders and that they
are not liable to civil or criminal proceedings, arrest, imprisonment of

damages for anything that they may say during parliamentary sessions. ™

After a review of the authorities, the Supreme Court of Appeal came to 2
decision that since no national legistation or the rules or orders of
Parliament provided for such a suspension, the suspension had no

constitutional authority and was therefore void.
The court asserted the supremacy of the Constitution as follows:

This enquiry must crucially rest on the Constitution of the
Republic- of South Africa Act 108 of 1996. It is Supreme -
not Parliament. It is the ultimate source of all tawful
authority in the country. No Parliament, however bona fide
or eminent ifs membership, no President, however
formidable be his reputation or schoi-arship, and no official,

'* Bee Section 58(1} of the final Constitution.

&~



however efficient or well-meaning, can make any law or
perform any act which 8 not sanctioned by the
Constitution, Section 2 of the Constitution expressly
provides that law or conduct inconsistent with the
Constitution is invalid and the obligations imposed by it
must be fulfiled. it follows that any citizen adversely
affected by any decree, order or action of any official or
body, which is not properly authorised by the Constitution is
entitled to the protection of the Courts. No Parliament, no
official and no institution is immune from judicial scrutiny in
such circumstances '’

This ruling then corroborates Blair's observation that the principle of
constitutional supremacy means that the constitution is the ultimate source
of alt lawful authority and provides the vardstick against which to measure

the validity of the products of the 'iegisi'ative process and the actions of the

executive branch of government.'*

The judiciary is therefore saddied with the task of adjudicating whether a
statutory provision or administrative action accords with the Constitution. In
affect the judiciary is the ultimate authority that has authority to say what the

law is, in line with the famous words of Chief Justice Marshal in Marbury v

Speaker of the : (v De Lille and Another 1998 (4} 5A 853
SCA} 868 par 14.See also xgcuhve qunt.i Western Cape Legislature, and Others v

grit of the e iblic -:_'_,; Afrca o _- Oinhars 1995 {4) SA BT7 (CC) (1095 (10} BCLR
parle o g ! ihe Nationai Assembly: In re Dispute

e consii tonaﬁof Cmn Provis isions of the National Education Polioy Bill &
of 1995 1966 is} SA 286 (CC) (1956 (4) BCLR 518} at para 22, 3

2 B&aw opcitat 6.
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Madison'®. This then means that whether or not an impugned act or
legisiation passes Constitutional muster depends almost entirely on the

judiciary's understanding of the Constitution itself and its sense of justice.

Therefore one will almost certainly be correct to submit that in the post 1884
era, the latitude of the judiciary in the law-making process goes as far as the
judiciary’s ability to justify the impugned conduct or law under the
Constitution, in the case of S v Schietekat,™* the.ConstHutional Court, per
Kriegler, J, quashed the lower courts finding that the legislature’s
promuigation of Section 60 of the Criminal Procedure Act'®® was tantamount

to the usurpation of duties by the latter.

The learned judge also held that the said section 60 was not to Ge read in
isolation. Because without regard to the Constitution, It could be understood
as a mandato;y injunction to the judicial officer to conclude that something is
or is not in the interest of justice, irrespective of the officer's own conclusion.
As a result this unanimous judgment upheld the appeal in this case.'® This
case is discussed more fully in relation to the éeparation of powers principle

later in this ch:apter‘ .

3 5 )8 (1 Craneh), 137 {1803),

i § v _Schietekat 1999 (4} SA 623 (CC).
b Cnmmak Procedure Act 51 of 1877 at section 80,

* Kriegler Jin S v Schigtekat 1999 (4) SA 623 (CC) at 654,
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The above scenario shows that when judges interpret the law they will differ
according to their understanding of the law involved and the surrounding
socio-political milieu, The possible danger that immediately becomes
eminent is that the provisions of the Constitution may become over-
stretched in order to justify certain undesirable acts passing the

constitutional muster and vice versa.

This is made possible by the fact that the constitutionality test is dependent
on judicial interpretation which is a product of the particular inarticulate,
major premise of a particular judicial officer. This situation unavoidably leads
to a difference of opinion and subsequently different judicial fiﬁdings on the

application of the constitutionality test. '’

In the De Lille's case'®, the fact that there existed no constitutional
provision to the effect that a. member of parfiament could be suspended
under the circumstances of that case, meant that the court had no hesitation
in coming to the conclusion that the suspension militated against the
members' right to freedom of speech and expression in the National

Assemnbly as provided for in the Constitution,

The member in casu benefited from the Constitutional panaply while the

action by the Speaker of the National Assembly did not pass Constitutional

7 Griffiths J; The Politics of the Judiciary , London: Fontana Paperbacks, 1977,

"% 1999 (4) SA 863 (SCA). @j\/
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muster. Most importantly this case demonstrated that the Honourable
Member had {o be given the benefit of doubt since her right to freedom of
“expression was enshrined in the Bill of Rights as opposed o the Speaker's

action which was not traceable to the Constitution.

The latter section 58, read with section 74, explicitly points out the
inviolabiiity' of the Constitution, so that the Constitution cannot be tempered
with willy-nilly. Section 74 lays down stringent procedures when amending
the Constitution, particularly subsection 1 and 2 of the latter section. This
section requires the National Assembly {o amend the sections on the

affirmative vote of a qualified majority as follows:

74 (1) Section 1 and this subsection may be amended by a

Bill passad by-

{a) the National Assembly, with a supporting vote of at
least 75 per cent of its members; and =

{b)the National Council of Provinces, with a supporting
vote of a least six provinces.

(2) Chapter 2 may be amended by a Bill passed by-

{(a) the National Assembly, with a supporting vote of at
least two thirds  of its members; and

{b) the National Council of Provinces, with a supporting
vote of at least six provinces. '2°

" Saction 74 of the final Constitution.

P
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Thersfore, this clearly shows that the final Constitution as opposed to its

apartheid era predecessors is a rigid one. This marks the fundamental
difference between these constitutions since not only a simple majority vote

suffices to amend the final constitution but a qualified one.

Under the South African Constitution, section 8 providas that the Bill of

Rights, binds all law, the legislature, the executive, the judiciary and all

organs of the state. In the relatively recent case of the Pharmaceutical

Manufaciurers Association of South Africa: in re: Ex parte President of the

Republic of South Africa,'™ it became clear that even the highest authority

must adhere o the Constitution. ™

in this case the President of The Reoublic of South Africa was ill-advised
into prematurely promulgating a proclamation that purported to bring into
operation an Act to regulate and control medicines and drugs for human and
animal consumplion. Realising that the Act was unworkable, the President,
the Minister of Health and others sought the assistance of the Pretoria High
Court and the Supreme Court of Appeal respectively to sel aside the
prmdamazim. .The matter subsequently ended in the Constitutional Court

which confirmed the decisioh of the Pretoria High Court.

i3

13t

Pharmacegtioal Manufaciurers Association of South Africa and Anather tn re Bw nans

President of the Republio of South Adrics snd Others 2000 {2} BA BT 0
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In the more recent case of Kaunda and Others v The President of the

Republic of South Africa,’® even though the Constitutional Court did not
find in favour of the applicants, .thé Court vehemently reiterated the
supremacy of the Constitution and most importantly the precise reach of the
Constitution.'™ The applicants in the matter were 62 South African citizens
who were incarcerated in Zimbabwe at Chikurubi prison on a variety of

charges.

The applicants initially approached the High Court and sought an order
directing the government of South Africa to, inter alia, as a matter of
extreme urgency, seek their release_from Zimbabwe, to seek an assurance
that they wouid not be extradited to Equatorial Guinea, where they were

allegedly heading and where they were going to commit mercenary acts.

They also sought the court’s declaration fhat the South African government
was, as a matter of law, obliged to request their release from Zimbabwe.
The legal issue was to what extent the South African government could go
in as far as discharging its obligations and affording. its citizens the

protection of the Constitution in accordance with sections 3(2) and 7(2).'*

The Constitutional Court in this case had to determine the reach of the

Constitution, whether these obligations had extra-territorial application. On

22005 SA {4) 235 CC.

132

Op.¢it 301.

"™ Act 108 of 1986, section 3 (2) and 7 (2).
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the one hand the contention was whather South Africa had an obligation to
extend diplomatic protection to its citizens having committed offences in &

foreign jurisdiction.

It was the view of the majority that decisions as to whether, and if so, what
protection was given, were an a;‘sg;seét of foreign policy which was essentially
Wﬁhiﬁ the domain or prerogative of the executive. They also held that, that
was so because these were matlers of great sensitivity, calling for the

executive's carefud evaluation and experlisé,

On the other hand the well-marshalled and articulate dissenting judgment of
O'Regan J held that there was a duty in terms of Section 3{2) read with
Section 7(2) of the Constitution, for the State to provide diplomatic
protection to its nationals in order to prevent the wviolation of their

fundamental human rights under International law. >

According to O'Regan, because the duty of diplomatic protection coutd oy
be carried out by the government in its conduct in foreign relations, it had to
be afforded a wide degree of latitude to determine how the duty ought to be
discharged.™® Even though the applicants could not make out a ciaim
based on the Slate's obfigation to provide them with diplomatic protection

that the South African government should seek assurances from the

O Regen & 2004 SA (4) 235 GO at p301-307.
B8 CyRegan ibid pg 306
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Zimbabwean and Equatorial Guinean governments in respect of the death
penalty, however, there was a clear obligation upon government io take
soma appropriate steps to provide diplomatic protection to the applicants

under Section 3 of the Conatitution.™

The Honourable Justice also held further that it was appropriate to issue a
declaration order holding that the govermment was under a duty to afford
dipiahat%c protection to the applicants to protect them from egregious
violations of international Taw.™ The main contention here was that South
Africans abroad still deserved the protection of the Bill of Rights afforded to
them by iheér' government because they did not cease to be South African

citizens when in foreign countries.

The leamed Justice observed;

There is nothing in our Constitution that suggests that,
insofar as it relates to the powers afforded and obligations
imposed by the Constitution upon the Executive the
supremacy of the Constitution stops at the borders of South
Africa. Indeed the contrary is the cése. The Fxecutive is
bound by the four corners of the Constitution. Tt has no
powers other than those that are acknowledged by or flow
from the Constitution. It is accordingly obliged to act
consistently with the obligations imposed upon it by the Bill
of Rights wherever it may act. As a general pringiple,

7 O'Regan ibid pg 315; See also Section 3 of Act 108 of 1006
Y O Regan Ibid &l pera BE,




however, our Bitl of Rights binds the government even
when it acts outside South Africa, subject to the
consideration that such application must not constitute an
infringement of the sovereignty of another State. '

Frém the majority judgmient it is manifest that the attitude of the bench was
not to generously interpret the provisions ofsection 3 of the Constitution,
This is because the majority judgment in this case failed to acknowledge

and appreciate at the very least, the fact that government is indebted to the

 cause of making the rights in the Bill of Rights enjoyable by its citizens by

vistue of the fact that human rights are universal.

Moreover it is my humbile submission that the applicants in this case squgh't
not to request government to perform an illegal act in international relations
that could jeopardise its international relations but only requested what the
governrent could do within the legat means available to it to come to tﬁe‘tr
aid. 1t is réspectfulty' submitted that the majority's view that the application
was brought prematurely is some what suspect because in essence it

required the applicants to wait until the last minute before they could request

for diplomatic protection.

The principle of constitutional supremacy therefore requires the judiciary
and other ams of government to conduct themselves in accordance with

the letter and spirit of the constitution in carrying out their duties and

134

O'Regan supra pg 301 pafa 228.
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obligations. With reference to the [udiciary, it also means that the judiciary's

role flows from the constitution.

Consequently, the judiciary is able to “legisiate” under the constitutional
dispensation as long as in so doing it does not exceed the express and
implied provisions of the Constitution. As long as this proviso is taken heed
of, it cannét be said that the judiciary's involvement in the law making

process militates against the principle of constitutional supremacy.
SEPARATION OF POWERS

The doctrine. of separation of powers is usually attributed to the French
philosopher, Montesquieu, but in fact his work, L'Esprit des Lois, which
appeared in 1748, was based largely on the ideas of the English
philosopher, John Locke.™® But Aristotle and Plato were the first o
speculate about the idea of limited government. The concept of separation

of powers may be traced as far back as Aristotle’s Politics,'*!

Locke originally classified the functions of government as legistation,
executive action, including the enforcement of the law by' means of criminal

sanctions and the conduct of foreign relations.™*? Montesquieu formulated

9 L ocke J; Treatise of Civit Government (1680) ch 12,

:; Carpenter G; intraduction io South African Constitutional Law, Butterworth, Pretoria 1987,
Locke op cit at 18. '
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the principle into the form we know it today by duly separating the functions

into three or entrusting the functions to three branches of government.

This doctrine !ﬂa’é been adopted and incorporated into national Constitutions
by many countries that follow the constitutional supremacy model. This has
resulted in the doctrine developing to become one of the salient and
defining features of the constitutional ‘supremacy model of _govémanca.

Based on this doctrine and its rationale, Madison observed that;

if men were angels, no government would be necessary. If
angels were 1o govern men, neither external nor internal
controls on govemment would be necessary. In framing a
government which is to be administered by men over men,
the great difficulty lies in this; you must first enable the
government to control the governed; and in the next place
oblige it to control itself, ™

The above quote shows that the fundamental reason beﬁind Meu.teséguieu's
maxim is that whenever legislative, e;lcecuiive or judicial powers are
concentrated in the same hands, the lives and liberties of the subjects would
be exposed to arbitrary contral, the judge wouid then be the
legislator."#This doctrine requires that govemmental power should be

decentralised and divided among the executive, legislature and judiciary.

T3 . .
Madison J & Jay J: The Federalist Papers (Carl van Doren edition. 1845} The Herit
Press, New York-NO 47.323. ' 11845) srilage

Madison J & Jay J jbig NO 47-324
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Montesquieu is pleaded for an absolule separation between these three
branches of government. The raison d'eire of this principle is that of abuse

of power ususlly associated with absolute power,

For as Lord Acton ohserved in his famous words that, “absolute power
corrupts absclutely, it corupts even the best of men”.'*® Separation of
powers was therefore aimed at preventing an over-concentration of power in
one person or branch to the detriment of others,"*® However it has been

suggested that Morlesqguieu knew perfectly well that

There is not, and never has been, a stict separation of
powers in the English constitution in the sense that the
legisiative, exscutive and judicial powers are assigned
respectively to different organs, ™

This view was also sharaed by an American scholar Mathews who obearved
that the phrase “separation of powers” is not a particularly accurate
description of the doclrine as it functions in the American Constitution. He
observed that it could be more precisely defined as a ‘government of

separated institutions sharing power,'*

jLE
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Michel Tropers: The Development of the Notion of Separation of Powers'. Winter 1992- Israsl
Law Haview af 58. =
Devenish GE: A Commentary on the South Africen Constitution. Butterworths, Durban 1998
Hood O Phillips: Constitulional and Administrative Law 6 ed {1878) ai 31,

Mathews P, The Darker Reaches of Governmen: (1978). The phrage originally comes from
Meutradt Presidential Power: The Politics of Leadership (1980) 33-37.
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The principle of separation of powers is articulated in the finai
Constitution™ by delimiting the functions of the exscutive, legislature and
the judiciary respectively, As pointed out earlier, section 43 vests the
tegislative authority of the Republic in the National Parliament, Provincial
fegisiature and Municipal Councils respectively.'™ On the other hand, the
judicial authorlty is vested in the courts of law.™ The executive authority of
the Republic s vested in the President and the Members of the Cabinet,
Premiers of Provinces and Members of the &xet:utive. Councils

respectvely. '™

in the first Cerlification judgment in Ex_parte Chaiperson of the

Constitutional _Assembly: In re Cedification of the Constitution of the

Republic of Bouth Africa, the Constitutional Court held that the provisions of

the Constitution were structured in a way that made provision for a

saparation of powers.'™ Similarly in the case of Executive Council, Westem

Cape Legislature and- Others v President of the Republic of South Africa

and Others "™ the Court enforced the principe,

4B
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South African Asscciation of Personat injury Lawyers v Heath and Others 2004 (1) 54 883

{0

Section 43 of Act 108 of 189886,

Sactiorn 1885 (1) supra,

Seclion 85(1) and (2) and Section1256(1) and {2).

1998 (4) SA 744 (CC) (1998 {10) BCLR 1283) at paras [108] - [113]. The issus was whother
the Constiiulion mel the requirementis of Constitutiongl Principle VI in Bchedule 4 of the
interirn Constiution, which reguired that there be ' saparation of powers belwesn the
Legislature, Executive and Judiciary, with appropriale checks and balances to SHESNE
asctountabiiity, responsivensss and opsnness’,

1905 (4] BA 877 (OO (1085 110 BOLR 1289,
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It set aside a Proclamation of the President on the grounds that the
provision of the Local Government Transiion Act'Sunder which the
President had purported to act in promulgating the proclamation, was
inconsistent with the separation of powers doctrine required by the

Constitution and accordingly invalid.

The Court has also commented on the separation of powers in other
decisions'™ in the following words;, “There can be no doubt that the
Constitution provides for such a separation and that laws inconsistent with
‘ what_ the Constitution requires in that regard are invalid as there is

overwhelming authority to that effect. "™

This being the case, prima facie, it appears as if the Constitution envisages
absolute separation between these organs of governh’aent. but that is not the

case. In De Lange v Smuts NO,"™ Ackermann, J., had this to say with

regard to the development of the principle of separation of powers in South

Africa:

I have no doubt that over time our Courts will develop 2
distinctively South African model of separation of powers,

% | neal Govarnment Transition Act 208 of 1993

% 1998 (3) SA 785 (CC) (1998 (7§ BCLR 779}, Pharmaceutical Manufaclurers Association of SA
and Another: I re Ex parte President of the Republic of South Africa and Others 2000 {21 8A

674 (CC) (2000 (3) BCLR 241) at para [45]; Bernstein and Others v Bester and Others NNO

1096 (2) 84 751 {CC) (1996 (4] BCLR 449) al para [105], -

Ex parte Chairperson of the Constitutional Assermbly; In re Certification of the Constitution of

the Republic of South Africa, 1996 (4) 8A 744 {CC) (1996 {10) ROLR 1253} at pg 783.
'** 1998 (3) SA 786 (CC).
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one that fits the particular system of government provided
for in the Constitution and that reflects a delicate balancing,
informed both by South Africa’s history and its new
dispensation, between the need, on the one hand, to
control government by separating powers and enforcing
checks and balances and, on the other, fo avold diffusing
power 30 completely that the government is unable to take
timely measures in the public interest.

This is a complex matter which will be developed more fully
as cases involving separation of powers issues are decided.
For the moment, howsver, it suffices to say that, whatever
the outer boundaries of saparation of powers are eventually
determined to be, the power in q&esﬁan here - i.e the
power to commit an uncooperative witness o prison - is
within the very hearlland of the judicial power and therefore
cannot be exercised by non-judicial officers.'™

The assertion that the functions of these arms of government overlap was
confirmed by the Constitutional Court in the cases of South Alrican

Association of Personal Injury Lawyers v Heath and Others'®and Minister

of Health and Others v Treatment Action Campaign and Others.'®’

in the latter case, the Court made g firiding that:

'™ Ackermann J, in Qs.&me_w@gﬁ.&@wm 1998 (3) SA 785 (CC) at p 791,
1 2001 (1) SA 883 (CC) at p 899,

* 2002 {5) BAT21 {CC).
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South African Courts have a wide range of powers at their’
disposal to ensure that the Constitution is upheld. These
include mandatory and structural interdicts. How they
should exercise those powers depends on the
circumstances of each particular case. Here due regard
must be paid to the roles of the Legislature and the
Executive in a democracy. What must be made clear,
however, is that when it is appropriate to do so, Courts may
and, if need be, must use their wide powers to make orders
thal affect policy as well as legislation.

A factor that needs to be kept in mind is that policy is and
should be flexible. it may be changed at any time and the
Executive is always free to change policies where it
considers it appropriate to do so. The only constraint is that
policies must be consistent with the Constitution and the
law. Court orders concerning policy choices made by the
Executive should therefore not be formulated in ways that
preclude the Executive from making such legitimate
choices. '™

The above finding shows that while courts can use their wide powers to
direct the Executive or the Legistature to act or refrain from acting in a
certain manner, the courts are at the same time precluded from exercising
that power arbitrarily, This reciprocal and overlapping réiationshtp is in

essence, what is referred o as checks and balances,

7 2002 (5) SA 721 {CC) p760 para 113-114.
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This means that the principle of separation of powers ig not necessarily
compromised whenever a particular judge is requirad o perform non-judiciat
functions. But on the other hand il 1€ conceivable that the performance of

functions incompatible with the judicial office would riot be permissible, ™

This 15 consistent with what the Constitutional Count said in Prasident of the

Republic_of South Africa and Others v South African Rugbv Football Union

and Others,'™ where it stated that Yjudicial officers may. from time to time.
carry out administrative tasks' but noted and acknowledged that ‘there may
be circumstances in which the perdormance of administrative functions by

judicial officers may infringe the doctring of separation of powers”. '™

The above reasoning was subsequently followed in the case of South

African Association of Personal Injury Lawyers v Heath and Qthers. ™

In March 1997 the President, acting under the provisions of the Special
Investigating Units and Speciali Tribunals Act 74 of 1996 and Prociamation
R24 of 1997, established a Special Investigating Unit (S1U}, which was the

- second respondent in this appeal'™ The head of the SIU was a Judge of

7t 2001 (1) SA B8R (CC) p8IT para 27.

P{esmen% of the Republic of Soulh Afnce snd Others ¢ South Altican Rugby Footoa Uran

- and Others 2000 (1) SA Y (uC){1999 {5 BCLR 10589).

Qp__g_ n 141

i T 2001 (1) 8ABB2(CC)

" Special Investigating Units and Special Tffbﬂﬂéﬂ Act 74 08 1996 and Proclimation F24 ot
1aa7,
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the High Court and was appaointed by the President in terms of section 3(1)

of the Act and was the first respondent in this case.

The case was concemed not with the intrusion of the Executive into the
judicial domain, but with the assignment to a member of the Judiciary by the
Executive, with the concurrence of the Legislature, of functions close to the
‘heartland’ of executive power,'® The appellant was a voluntary association
whose members were attorneys and advocates whose practices invoived

personat injury litigation. -

Three separate issues were raised by the appellant in the appeal but only

the first issue is relevant for the purpose of this study. It was contended that,

(a) Section 3(1) of the Act and the appointment of the firgt
respondent as head of the SIU were inconsistent  with the
Constitution because they undermined the independence of
the Judiciary and the separation of gowers that the
Constitution required;

(b) The Proclamation referring the allegation concerning
the conduct of attorneys dealing with Road Accident Fund

claims was in any event beyond the scope of the Act and
accordingly invalid; and

168 Q ) .!. 299,
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{c} The powers of search vested in the second respondent
hy the Act were contrary to the right to privacy which
everyone has under s 14 of the Constitution and were
accordingly invalid,

The application was dismissed by Coetzee A, J.; in the High Court.'™ The

learned judge held, inter alia, that the functions that the first respondent was

required to perform under the Act as head of the S1U were not inconsistent
with the independence of the Judiciary. He further held that under the
Constitution there was an express provision dealing with the separaiion of
powers and that it was not competent for a court {0 set aside a legislative
provision on the basis that it violated what, at best for the appeliant, was

more than a tacit’ pﬁncipie of the Constitution.

The Constitutional Court upheld the appeal and held, per Chaskalson P,(as

he then was) that,"™®

The separation required by the Constitution between the
Legislature and Executive, on the one hand, and the courts,
on the other, must be upheld, otherwise the role of the
courts as an independent arbiter of issues invoiving the
division of powers between the various spheres of
government, and the legality of legisiative and executive

¥ South African Association of Personal Iniury Lawvers v Heath and Others 2000 (131 8CLR
1131 (T,

™ Op cit, Chaskalson P. at pg 890,
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action measured against the Bill of Rights and other
provisions of the Constitution, will be undermined.

The Constitution recognises this and imposes a positive
obligation on the State to ensure that this is done. it
provides that courts are independent and subject only to the
Constitution and tﬁe law which they must apply impartially
without fear, favour or prejudice. No organ of State or other
person may interfere with the functioning of the courts and
ali organs of State, through legisiative and other measures,
must assist and protect the courts fo ensure their
independence, impartiality, dignity. accessibilty and
effectiveness.’”

In the appeal case of § v Schietekat,' this principle was in contention. In
this case, the Constitutional Court was concermed with the constitutional
- validity of the provisions of the South African law relating to bail. In particutar

section 60(4) and (5)'™ which sought to prescribe to the courts what factors

were to be taken into consideration in order io determine what was in the

interests of justice when deciding whether or not to grant bail to an accused

person in custody.

The lower court had held that by enacting section 60, Parfiament prescribed
to the courts what was or not in the interests of justice, thus usurping the

judiciary's constitutionally entrenched power to decide that question. In the

"' See also Sectioni65(4) of the Constitution,

“’i Kriegter J in 8 v Schietekat 1999 (4) SA 823 (CC) at 654,
' Criminal Procedure Act 51 of 1877, section 80 (4] and (5).
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Constitution Court the learned Kriegier J; held that the legislature’s patent

intention was not only to provide in meficulous detail how bail proceedings

were to be conducted, but to provide judicial officers with clearly
demarcated guidelines to be observed in the exercise of their adjudicative

functions in relation to bait.'™

Even though the leamed judge did not acknowledge that the functions of the

organs of government overlapped to some extent in this judgment, this case

is & typical instance where the functions of the organs of government

converged. It is clear from the facts of the case and the arguments that
indeed to a certain extent, the legislature, by so providing guidelines within
which the judiciary could operate was, in a way, involving itself in the judicial

process,

in another case of Soobramoney v Minister of Heaith, Kwazulu-Natal, " the
Const'ttuticnailCourt faced another constitutional ltigation but in relation to
socio-economic rights and involving the principle of separation of powers.
The appellant in this case was an unemployed diabetic who suffered from
ischemic heart disease and cerebro-vascular disease which caused him to

have a stroke.

i

17

Kriegler J, op cit al p 680,
1998(1) SA 765 (CC).
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His life could be prolonged by reguiar renal dialysis but the government
hospital ﬁ.imed him away because it could only provide such treatment to a
limited number of patients who were not yat in the final stages of the chronic
renal failure, due to scarcity of resources. The appellant initially brought the
matter to the Durban and Coast Local Divisien of the High Court where it

was dismigsed. '™

The appellant claimed that in terms of the 1996 Constitution, the hospital
was obliged 1o make dialysis treatment available to him. He based his claim
on Section 11 and 27(3) of the Constitution'”” which respectively provide

that:

‘Everyone has the right to life.’ and
section 27(3) which stipulates that;

"No one may be refused emergency medical treatment.’

In a unanimous judgment the court dismissed the appeal and confirmed the
court g_guo’s decision.” In his decision, Chaskalson P, followed the
principle of separation of powers and decided that the executive branch was
better placed to deal with issues involving budgetary matters and not the

judiciary. The Court opined that;

O 1998(1) SA. 43@ (D).
®7 Sections 11 and 27(3) of the finatl Canstr&utmn
% Chaskaison P in Sogbfamoney

22. '
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The provincial administration which is responsible for heaith
services in KwaZulu-Natal has to make decisions about the
funding that should be made available for health care and
how such funds should be spent. These choices involve
difficult decisions 10 be taken at the political level in fixing
the health budget, and at the functional leve! in deciding
upon the priorities to be met. A court will be slow to interfere
with rational decisions taken in good faith by the political
organs -and medical authorities whose responsibility it is to
deal with such matters.'™®

From the above quote, it is clear that the judiciary treats these matters with
caution in order not to upset the delicate constitutional balance. But one
should not lose sight of the posgibility that the judiciary may make simitar
findings not on the conviction of observing the principle of separation of
powers but due o judicial self-restraint. In this case the judiciary sounded
rather too executive-minded.'® instead of deciding the matter and giving
due weight to the fact that the appellant was in a state of life and death,. the
Court found that tfhé lafter should have based his argument on the

provisions of sections 27(1) and (2) and not only on section 27(3).'#

Based on the evidance before the court, the court then found that the
appeltant's state was not an emergency and therefore did not fall under the

matters envisaged by section 27(3). In some cases the judiciary can direct

™ Supra Chaskalson P at ’%3
* Lord Atking: In Liversidas v Anders
* Section 27 of the final Constitution,

son [1942] AC 206 at 244, % I~
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that government must, within its available resources, make the rights
" enjoyable to its citizens.'"® This can be done withoul the judiciary
néeessaﬁ!y uéurping the functions of the executive but in the spirt of
providing the mutual checks and balances on the latter organ of

govemment.

In the former, Mrs Irene Grootboom and the other respondents lived in

appalling conditions and decided to move out and ilfegally occupied private
land earmarked for formal low-cost housing. They were evicted and left
homeless. The root cause of their problems was the intolerable conditions
under which they were living while waiting in the queue for their turn to be

allocated low-cost housing.

They applied to the Cape of Good Hope Division for an order requiring the
government to provide them with adequate basic shelter or housing until

they obtained permanent accommodation and were granted certain relief,

*2 See Minister of Health and O
8A 721 {CC).

32001 (1) 8A 46 {CC).

™ 5002 (5) SA 724 (0C). @7‘/

Campaign and Others (No 2) 2002 (5)



The key constitutional provisions at issue in this case were sections 26 and

28(1) (c). Section 26 provides:'®

(1) Everyone has the right to have access to adequate
housing. '

(2) The State must take reasonable legisiative and other
.measures, within its available resources, to achieve the
progressive realisation of this right.

(3) No one may be evicted from their home, or have their
home demolished, without an order of court made after
considering all the relevant circumstances. No legisiation
may permit arbitrary evictions’

Saction 28(1) (c) provides:

(1) Every child has the right

.......

{c} to basic nutrition, shelter, basic health care services and
social services.'

The appellants were ordered to provide the respondents who were children '
and their parents with shelter. The appellants who represented all spheres

of government responsible for housing challenged the correctness of that

order in the Constitutional Coun.

" See final Constitution of South Africa, section 26 and 28. @‘/




The Court unanimously found that the government had not done enough in
discharging its obligations under the Constitution. The learned Yacoob J

held as follows: 1%

I am conscious that it is an extremely difficult task for the
State to meeét these obligations in the conditions that prevail
in our country. This is recognised by the Constitution which
expressly provides that the State is not obliged to go
beyond available resources or 1o realise these rights
immediately. | stress however, that despite all these
qualifications, these are rights, and the Constitution obliges
the State to give effect to them. This is an obligation that
Courts can, and in appropriate circumstances, must
enforce.

This principle was also followed in the case of Minister of Health and Others

v Treatment Action Campaign and Others'™in relation to section 27 of the
Constitution. The case started as an application in the Pretoria High Court in
August 2001. The applicants were a number of associations and members
of civil society concerned with the treatment of people with HIV/AIDS and
with the prevention of new infections. The principal actor among them was

the Treatment Action Campaign (TAC).

= | |
Yacoob J in Government ot the Republic of South Africa and Others v Grootboom and Oth
2001 (1)SA 46 (CCYpBE. Grootboom and Others

T 2002 (5) SA 721 (CC),
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The respondents were the national Minister of Health and the respective
Members of the Executive Councils. (MECs) responsible for health. The
matter was decided in favour of the applicants and subsequently, the

respondents appealed to the Constitutional Courl.

The appeal was directed at reversing orders made in the High Court against
the government, because of perceived shortcomings in its response to an
aspect of the HIV/AIDS challenge. The Court found that government had not
reasonably addressed the néed to reduce the risk of HIV-positive mothers
transmitting the disease to their babies at birth. More specifically the finding
was théi government had acted unreasonably in;

(a) refusing to make an antiretroviral drug called
Nevirapine'®available in the public health sector where the
attending doctor considered it medically indicated, and in

{b} not setting out a time frame for a national programme to -
prevent mother-to-child transmission of MV,

Government, as part of a formidable array of responses to the pandemic,

devised a programme to deal with mother-to-child transmission of HiV at

birth and identified Nevirapine as its drug of choice for this purpose. The

188 Nevirapine is a fast-acling and potent antiretroviral drug used worldwide in the treétment of
HIVIAIDS and registered in South Africa since 1998, In Jandary 2001 it was approved by the
World Health Organization for use against intrapartum mother-to-child ransmission of HIV, e

transmission of the virus from mother to child at birth. 1t was also approved for such uss in
South Africa.
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programme imposed restrictions on the availability of Nevirapine in the

public health sector,

This is where the first of two main issues in the case arose. The
respondents contended that these restrictions were unreasonablé when
measured against the Constitution of the Republic of South Africa, Act 108
of 1996,"* which commands the State and all its organs to give effect to the
rights guaranteed by the Bill of Rights. This duty is put thus by section 7(2)

and section 8(1) of the Constitution respectively:

"7(2) The State must respect, protect, promote and fulfil the
rights in the Bill of Rights.

8(1) The Bill of Rights applies to all faw, and binds the

Lagislature, the Executive, the Judiclary and all organs of
State. '

At issue was the right given to everyone to have access to public health
care services and the right of chiidren to be afforded special protection.

These rights are expressed in the following terms in the Bill of Rights:

27{1) Everyone has the right 1o have access to-
(a) health care services, including reproductive healthcare:
(2) The State must take reasonable legisiative and other
measures, within its available resources, to achieve the
progressive realization of each of these rights.

™ Constitution of the Republic of South Africa Act 108 of 1996, sections 27 and 28. @\/
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28(1) Every child has the right -
(c) to basic nutrition, shelter, basic health care services
and social services.”

The second main issue also arose out of the provisions of sections 27 and
28 of the Constitution. It was argued whether government was
constitutionally obiigad and had tc_i be ordered forthwith to plan and
implement an effective, comprehensive and progressive programme for the

prevention of mother-to-child transmission of HIV throughout the country.

The Court ordered the government to devise and implement within its
available rescurces a comprehensive and co-ordinated programme o
realise progressively the rights of pregnant women and their new-bom

children to have access to health services to combat friother-to-child
transmission of HIV. %

This finding is analogous to the one in the case of Grootboom'™'and these
cases were concerned with socio-economic rig‘hts. This is a revelation that
our courts’ decisions change on a case by case basis, largely due to the
approach adopted in the interpretation of the statute in question; the

generous approach, literalistic approach or formalistic approach, 192

Nills, Durban, W

2002 (5) SA 721 (CC) p. 764 135,

81 2001 (1) SA 46 (CC),

" Kellaway E A; Principles of Lega
Butterworihs 1995 p 13-17,
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Since it is indeed the judiciary that decides the cases before them, from
these cases it is respectfully submitted that the interpretative process or
approach they adopt in arriving at their decision itself amounts to law-
making. it is frite faw that when courts interpfet the law, they also make the

law in that process. This reasoning has long been accepted in our legal

order and in foreign jurisdictions. The former President of the United States

of America, Roosevelt precisely pointed out in his message to the Congress

of the United States on the 8™ December 1808, that:

The Chief lawmakers in our country may be, and often are,
the judges, because they are the final seat of authority.
Every time they interpret contract, property, vested rights,
due process of the law, liberty, they necessarily enact into
law parts of a system of éocfral philosophy. and as such
interpretation is fundamental, they give direction to all law-
making. The decisions of the courts on economic and social
questions depend upon their economic and social
philosophy, and' for the heaceﬁu! pragress of our people
during the twentieth century we_shall owe most to those
judges who hold to a twentieth century economic and social
phiiésaphy and not to a long outgrown phitosophy, which
was itself the product of primitive economic conditions. '

While it may be enough to state, comractly so, that indeed judges also do

tegislate, the question that naturally follows is when do they legislate and

18

PresidentThendore Roosevelt, Message to the Cengress of the United States,

8th December
1808, 43rd Congressional Record,pant 1, p.21. ©
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how? It goes without saying that when judges interpret and apply the law,
they are confronted with an avalanche of obstacles fo overcome. The
obvious obstacle is that the law is not fixed and stereotyped. It is dynamic
and is not moulded into a code and is capable of being expanded and

enlarged to meet the demands of the trade, ™

Furthermore, the law which they have to inferpret and apply is sometimes
equivocal and ambiguous. The dlifﬁcutty of interpretation arises due to these
ambiguities because then the object and intent of the faw-maker becomes
blurred, i not t{otally incomprehensible. Therefore, under these
circumstances, the intention of the legislature is unknown to the judge who
has to make a ruling and whose guidance the litigating parties are highly

indebted to.

Sometimes the statute provides no answer to the judge. This is because in
some cases the question was never envisaged by the legislature when the
law was made or sometimes because the legislature never had any
intention of covering that aspect of the impugned law. Benjamin Cardozo
observed thai.nstatutes do not render the judge superfluous, nor his work

periunctory and mechanical. He also observed that;

We do not pick our rules of law full-blossomed from the
trees. Every judge consulting his own axperieﬁce must be

" Lord Cockburn CJ: In Goodwin v. Roberts, 1944 L. R, 10 Exch. 346, %

)




conscious of times when a free exercise of will, directed of
set purpose to the furtherance of the common good,
determined the form and tendency of a rule which at that
moment took its origin in one creative act. *%

There are gaps to be filled. There are doubts and ambiguities to be cleared.
There are hardships and wrongs to be miﬁgatecf if not avoided.
interpretation is often spoken of as if it were nothing but the search and
discovery of & meaning which, however obscured and latent, had

nonetheless a real and ascertainable pre-existence in the legislature's

mind.*®

In some instances, the judges nol only have to determine what the
legisiature intended on a particular point of law present to its mind but to
guess what it would have intended on a point of law had it been present to
its mind. in all these instances, the judges not only engage their academic
skills but, a whole lot of factors known as the inarticulate major premise

come into play. Justice Holmes observed as follows:

I we take the view of our friend the bad man we shall find
that he does not care two straws for the axioms or
deductions, but that he does want to know what...courts are
likely to do in fact. | am much of his mind. The prophecies of

" Cardozo 8: The Nature of the Judicia

L] 0cass. New Haven, Yale Univarsity Press, 1921 p 3.
"% Cardozo pp cit p 3. Y P
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what the couris will do in fact, nothing more pretentious, are {} G i} 8 9 8

what | mean by the law,"”’

This is a stream of tendencies found in everyone which gives coherence
angd direction to thought and action. These factors include, inter alia,
traditional beliefs, inherited instincts, acquired convictions and the judge’s
acquired experience over the years. Judicial decision making is therefore a
praduct of a determination by means of the subjective sense of justice

inhereni in the judge. Geny authoritatively observed that;

My duty as a judge may be to objectify in law, not my own
aspirations and convictions and philosophies, but the
aspirations and convictions and philosophies of the men
and women of my time. Hardiy shall | do this well if my own
sympathies and beliefs and passionate devotions are with a
time that is past. We shall never be able 1o flatter ourselves,
in any system of judicial interpretation, that we have
eliminated altogether the personal measure of the
interpreter. In the moral sciences, there is no method or
procedure which entirely supplants subjective reason, 1%

This determination is guided by an effective weighing up of the interests of
parties in the light of the opinions generally prevailing among the community
regarding transactions like those in question. it therefore foliows that the

differing sense of justice within judges and differing perceptions of what

i: Holmes O. W; "The Common Law", Harvard Law Journal 1882-1920:172.3.
Geny, “Methode d'Interpretation el Sources en droit prive positif,” Vol, 1 1,p 180, sec 176, ed,

1818 transt. § Modem Legal Philosophy Series, p. 45.
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justice ought to be in different communities bring about disparities as to

what justice is frorn one community to the other.

In the Pharmaceutical Manufacturers case,’™ it was held that in interpreting

the law, courts have to develop the common law, in so far as it has any
application, consistently with the Constitution and subject to constitutional
control 2 The fact that the courts can develop the law is evident enough
that indeed the judiciary is invoived in the law-making process. Perhaps
what is only lack‘sng* is an unequivocal express provision in the Constitution
or a statutory provision which will delimit the extent to which the judiciary

can legistate.

This construction was also congistently adopted in the case of Bato Siar

Fishing v The Minister of Environmental Affairs and Tourism™" in which it

was held that the exient to which the common law remains relevant to
administrative law review will have to be developed on a case-by-case basis

as the courts imerpret and apply the provisions of the Constitution,

i conclusion, the involvement of the judiciary in the law-rmaking process is
permissible in so far as it is in conformity with a pragmatic approach to

separation of powers. in other words an acknowledgement that no absolute

ther @

W

o Supra at 152. ‘ _
. 2000 (23 A 874 {CC) at pg 896,

" Bato Star Fishing (PTY} LTD v The Minister of Environmental Affairs and Tourism an
2004 (7) BCLR 687 (CC).
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separation of powers is attainable therefore allows for an encroachment that
is permissibie in law, one that does not preclude other organs from

performing their legitimate constitutional obligations.*
INDEPENDENCE OF THE JUDICIARY

From the onset it is respectively conceded that the notion of independence
of the judiciary ﬂ.ows from the principle of separation of powers. Therefore
this is a continuation of the foregoing discussion at 3.2 above. Most of the
issues relating to the topic under discussion have already been discussed
including the relevant case law. Hence this discussion is only meant to

supplement what has been stated above.

The emphasis is that the functions of these organs, to a certain extent,
overlap, hence they operate as checks and balances. on each other without

necessarily usurping each other's functions.

The judiciary in South Africa has its present shape by virtue of a negotiated
political settiement to which the ruling African National Congress (ANC) was
a signatory.?® The final Constitution, which affirms the separation of powers

and the independence of the judiciary,”™ has been universally applauded

™ TAC case 2002 (5} SA 721 (CC) p 760 para 113114,

™ gee final Constitution, Section 185
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as one of the world's finest constitutions, even ahead of some of the ones of

the world & mature democracies. ™

Section 165 of the final Constitution arliculates the independence of the

judiciary as foliows™™

(1)The judicial authority of the Republic is vested in the
courts.

(2)The courts are independent and are subject only to the
Constitttion and the law, which they must apply
impartially and without fear_ Javour o prejudice.

(3)No person or organ of state may interfere with the
function of the courts.

{4)Organs of state, through legisiative and other measures, must
assist and protect the courts to ensure the independence,
impartiality, dignity, accessibility and effectiveness of the
courts.

{5} An order or decision issued by a court binds all persons to
whom and organs of state to which it applies.

A proper analysis of this section shows that without doubt the section
envisages an independent judicial system.*™ It unetguivccaity vests judicial

authority of the Republic in the courts and no other organ.” The seclion

subseqguently bars any person, including organs of state from interfering

hipiwwer abanet.org/govaftarshudiciacyirmisiory hin
Constitution of South Africa Aol 108 of 1496, Section 165,
Supfa #et 108 of 1996 section 1852,

" ioid section 165011,




with the functioning of the counts, thereby further entrenching the idea of an

independent judiciary.

The talking point of this section is .sub%cﬁon {4}, which enjoing other
organs of state to assist and protect the courts to ensure their
independence, impattiality, dignity, accessibifity and effectiveness.™ The
controversy that this subsection raises is that whilst the other state organs
are barred from interfering with the functions of the courts, they are on the
other hand enjoined to assist the cours, through legislative and other

measures to, infer alia, ensure the courts' independence.

The difficulty that emanates from the lafter provision is, what will then
constitute an interference with the court process and what will be
permissible as the duty of organs of state under this subsection? This
subsection therefore has a propensity to legitimise an interference with the

judicial process by the organs of State.

It goes without saying that if organs of state are enjoined 1o assist the courts
through legisiative and other measures, there will inevitably be a likelinood
that the same judiciary may not be able to exercise its independence and

impartiality properly when faced with issues involving the said organs of

state,

[ea———
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This is because by getting assistance from organs of State, the courts may
feel that they are indebted or that they owe allegiance and patronage to
such organs of State. This has a bearing on both institutional and decicional
independence because the primary purpose of the independence of the
judiciary is firstly 1o enabie the judiciary 0 make imparnial decisions and

secondly, to keep the political branches in check.” "

If the judiciary as an institution receives assislance from the same political
organs it is supposed to keep in check, it therefore becomes dependent on

such organs and will consequently no longer be an independent institution,

- His also my humble submission that this also compromises decisional

independence because with the knawledge that thay are supported by other.

arms of government in many ways, judges may find 1 diﬁiduii o exercise
their much needed impartiality in cases involving the ather organs of state

thereby. defeating the purpose of judicial independence.

But at the same time, despite its independence, the judiciary has to be seen
as anorgan of state whose purpese is in synch or in harmony with the other
state organs. By this it is meant that the judiciary ié not totally divorced from
the functional fabric of the state. As a consequence, the other state
functiomries have 1o assist the judiciary in discharging its functions and

carrying out its duties,

http:z’iWWW‘aiaames%.org!gova{fairs!jucj;ciaryﬁrniswry‘hirﬁi:
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An effective, functional and stable judiciary in South Africa, as compared to
most developing countries, is a precious asset and is seen as one of the
most successful aspects of the South African transition to democfacy. Of
greater concern now should be to protect it and tread carefully when there

is a danger it could be disrupted *""

Even though judicial independence is seen as sacrosanct, the application of
the frias politica principle today follows a muore functionalist and pragmatic
approach. in Berstein v Bester NQ, the Constitutional Court, per Ackermann
J, explained in relation to Section 22 of the Interim Constitution,”* which
dealt with access 10 the courts, that its purpose was to protect the
separation of powers, particularly the' separation of the judiciary from other
arms of the state in order to protect the individual,

Therefore, its purpose was fundamental {o the upholding of the rute of law
and of a State premised on the philosophy of constitutionalism by
preventing legistatures from converting themselves into courts.*"*The late
Chief Justice of South Africa, Mahomed also made a remarkable address
on the independence of the judiciary and its legitimacy as follows;

Some credible body must be vested with the power to blow
the whistle when the parameters of the constitutional
covenant are transgressed. Without such power that
covenant has no teeth. The body armed with that power
cannol be the alleged transgressor itself. | cannot be the
State agency accused of the transgression. In a credible
democracy it can therefore only be the judiciary. |, and it

' Bosielo ap gt p 6.

Gorzsmuhon of the Republic of South Afnca, Act 200 of 1993 al section 22,
" ackermann J; In Berstein v Bester NO {19596) BCLR 449, 1996 {2) SA 75 (CC).

o



alone must have the final power to decide whether the
impugned enactment or decree of a powerful legislature, or
the action of an equally powerful executévé or
administration, has transgressed  the  constitutional
covenant.”™

The late Chief Justice's observation Is comect as it demonstrates the
legitimacy of the courts of law, Even though he was correct to point out that
the courts derive this power from the mechanism of judicial review, it is still 0
not enough to justify this enormous power of the courts. This is s0 becausge
in & damocracy, one would naturally think thatl since government is of the
people by the people for the people, the judiciary will sarn its legitimacy by

poptilar approval.

This should naturally be analogous to the case with the executive a.nd the
legisialure whose members are elected. This is known as the dilemma of
cournter-majoritariarism. ®'®  But since members of | the judiciary are
appointed and not elected, the democratic legitimacy of judges in setting

- aside legislation of a democratically elected legislature by judicial review

pracess  is very contentious,

M psshomed GJ; Independence of the Judéc%arvp%per presended at the Internationsal
Commission of Jurists in Cape Town on the 217 of July 1988,

2 Davis, Chaskalson and De Waal, "Democracy and Constitutionatism: The Rale of
Constitutional interpretatiod” in Chaskalson el &l 6™ edition 1994, @}\/
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In the case of South African Association of Personal Injury Lawyers v Heath
and Others,'Chaskalson, P, emphasised the independerice of the
judiciary as a consequence of the principle of separation of powers as
foliows:

Under our Constitution, the Judiciary has a sensitive and
crucial role to play in controfling the exercise of power and
upholding the Bill of Rights. it is important that the Judiciary
be independent and that it be perceived to be independent.
If it were to be held that this intrusion of a Judge into the
executive domain is parmissibie, the way would be open for.
Judges t¢ be appointed for indefinite terms to other
executive posts, or to perform other executive functions
which ai‘e not appropriate to the central ‘mission of the
Judiciary. '

Were this to happen the public may well come to see the
Judiciary as being functionally associated with the
Executive and consequently unable to control the
Executive's power with the detachment and independence
required by the Constitution. This, in turn, would undermine
the separation of powers and the independence of the
Judiciary, crucial for the proper discharge of functions
assigned to the Judiciary by our Constitution.”"”

" South African Assogietion of Personal Injury Lawyers v Healh and Others 2001 (11 SA BE3
(G

“7 Chaskaison P, op cil 830 %J

N\
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The independence of the judiclal system is better described by the dictum of

Lard Atkin in Liversidge v Anderson,*™® during the war times as follows:

in this country, amid the clash of arms, the laws dre not
silent. They may be changed, but they speak the same
language in war as in peace. It has always been one of the
pillars of freedom, one of the principles of liberty for which
we are now fighting, that the judges are no respecters of
persons and stand between the subject and any attempted
encroachment on his liberty by the exscutive, alert to see
that any coercive action is justified in law "%

The independencs of the judiclary from external influence and pressure
~ exeried by sither the legislature or the executive is a cardinal feature of the
doctrine of separation of powers. In the monumental judgment of the

Constitutional Coudrt In 8 v Makwanyane “%he Court demonstrated its

unwavering conviction for upholding the principle of judicial independence in

carrying out its duties.

The court unequivocally declared in its judgment, that the death sentence
was unconstitutional. This was agaénﬁt the public opinion in favour of the
retention of the death penalty. Thea court stated that it would not allow itseif
o be diverted from its duty to act as an independent a-rbéter of the

Constitution. it also declared that public opinion per se was no substitute for

fﬁ 421 AL 206,
Lm‘::% Atkingp ol at g 23 and see also Bowditch v Balchun {ma(}) 5Ex 378,

Y ey Makwanvaﬂe 1HB5 {3} 5A 391, %}f\/
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the duty vested in the courts to interpret the Constitution and uphold its

provisions without fear or favour.??* Chaskalson, P, opined:

The very reason for vesting the power of judicial review of
all legislation in the courts was to protect the rights of
minorities and others who cannot protect their rights
adequately through the democratic process. Those who are
entitled to claim this protection include social outcasts and
marginalised peopie in our society. It is only if there is a
wiflinfgﬁess to protect the worst and weakest amongst us
that all of us can be secured that our rights will be
protected.”**

The South African law which stipulates mandatory minimum sentences of
imprisonment for a range of serious offences has brought a lot of
controversy with regard to the independance of the judiciary. The Criminal
Law Amendment Act?> prescribes, inter alia, that for mandatory minimum
sentences ranging from 15-25 years imprisonment for offences such as

murder, rape and robbery, %

This legislation therefore does not afford the judiciary the much needed
discretion when it comes 1o sentencing, hence the criticism it received as it

is perceived as the executive's effort to usurp the judiciary's functions.*2

%" Cnaskaison P, pp cit 408,

2 Chaskalson P gp cit par 86. _

Y Criminal Law Armnendment Act 105 of 1997
M act 105 of 1997 Section 15.

nttpdivewew ustice g6 catenipsitsirepl2005/0605- 10106 hirni _ @)\/
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The Act also provides that where the judicial officers depart from it and give
a sentence lesser than the minimum sentence prescribed, they must furnish
reasons that show that there exist substantial and compelling reasons that
warranted a lesser sentence,™ This provision clearly suggests that the
independence of the judicia;ry is compromised but nonetheless, the judiciary

is stilt able to circumvent this law %2

in the case of S v Malgas, ®® the Supreme Court of Appeal decided that, if
the prescribed sentence would result in an injustice, this would amount to a
substantial and compeliing circumstance, and the sentencing court would
then impose an a;:pm'pfiate sentence. The deviation itself from the
provisions of the Act therefore is proof enough that the judiciary is in this

way involved in the legisiative process.

The independence of the South African judiciary was once again tested in
the much politicized Jacob Zuma trial. It had to be seen whether the
Johannesburg High Court was going to fall prey to the popular public
opinion calling for Zuma's acquittal™® The so called Friends of Zuma
Movement on the one hand were lobbying for the acquittal of their

compatriot who was the actused in this case. Their lobbying was

w6 - Act 105 of 1997, Section 15 (3)a).
¥ Terreblanche 5.5; Marnds 3 i itences Considering Section %1 of the
Cnmxnai Law Amendment Act 105 of 1997, Ac&a Juridica (2003) 248.281.
* S v Malgas 2001(1) SACR 469 (SCA).

% 8 v Zums 2006(not yet unreported).

R~
Javenlte.
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unhpracedented in that since the commencement of the trial they were ever

present inside and outside court and their solicitude had been amazing.™®

Among other things they demonstrated outside court and chanted pro-Zuma
slogans and their unwavering suppor for their icon. On the other hand there
were those s&ho stood by the complainant.’in that case who was a female
HiV‘iAi{)S activist. AIDS activists and Women Movements alike put their

weight behind the victim inspite. of the intimidation they allegedly faced from

the accused's subporters.

The former argued that those who were pro-Zuma were actually against the
idea of ;womlen and gender equity. Amid this tag _01‘*-@3; what was at stake
was the independence of the judiciary. Whether the court was going 1o be
intimidated by the masses outside the coun house calling fnr the acouittal of
the accused. But in this instance the court was able to make its finding
based on the facts before it and acquitted the accused on the basis of the

facts before it and specifically, the unreliability of the complainant,

‘SUMMARY

The systemn of constitutional supremacy elaborated above is the framewark
within which the South African judiciary is preémised in this era of

constitutional democracy. Whether or not the judiciary makes law can only

¥ Sunday Times News Paper published of the 17" April 2005

033110
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be determined by and within the provisions of the Jonstitulion &s it is the
Grundnorm =" The judiciary is therefore able to evercise s full powers,
mecluding making law where necessary, by using the Constitution as the

raison d'efre of such powers. The yvard stick thereof is the Constitution itsell.

Now that the ludwciary is independent. mare and more wdicial diserstion has

become a usetul way by which the judiciary has arrivad al thewr decisions.

As opposed fo the old regime whers parlamentary  soversignty

overshadowed the independence of the judiciary and therelore rendered the
latter @ useful tool in the hands of the axecutive, this is no fonger the case

today.

This therefore reilerates the submission that judicial discrefion is one of the

ways by which the judiclary makes laws. i the foregoing chapter it has

been demonstrated that the funclions of the three organs of government

overlap therefore a permissibie encroachment & not tantamount o

wusurpation of another's functions. This includas siuations where the

judiciary "makes” faws as demonstrated in this chapter

The democratic dispensation in South Africa does nol mean thal there has
beer & 1otal makeover of all the thres Stale organs. This is so because the
democratic goverament has inherited some of the legacies of the apartheid

regime. This happenad for various reasons bacayse obviousty things were

Sqpber of ine Matonal Agsembiy « Oe Lille s Anoilee 1999 (137 54 855 15041 870
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nat qoing to change ovarnight. Some of the reasons are that the shifled
personnal who served undsr the previous regime had 1o be edtaingd o1 the

purpose of canbinuity or else the state machinery was Qoing {6 be paralysed

This applied to the judiciary ilseld henos a -;;e:m_cf partion of the wdiciary that
served under the previous regime was retaned. This meant that some of
the members of the judiciary who wére proponenis of the apartheid
govarnance were also refained. However b must be mentionad thal not al
members of the judicary who served vndsr the previous regime were

opposed to the idgals of the democrabic réguns.

Therefore after about twelve years of the reign of damocracy in South Alica
it is imperative that the judiciary must transtorm {0 meat the damands of a
democratic society premised on the valuss of human dianitv, freedom and
equality. in the following chapter, the mvolvement of the judiciary in the law-
making procass is discussed in so far as it is resgvant to the current

transformation debate.



CHAPTER FOUR: JUDICIAL TRANSFORMATION AND THE NEW ROLE OF
THE JUDICIARY

4.0 INTRODUCTION

This chapter aims at assessing and evaluating the role of the judiciary in
rélaticn to the current phase of judicial transformation and defining the new
role of the judiciary. This includes issues conceming judicial legitimacy and
the involvernent of the judiciary in the legisiative process. In this chapter, the
current political debate and the issues imideﬁtai thereto, on the proposed

efforts to transform the judiciary by the government are at the heart of the

discussion.

4.1 JUDICIAL TRANSFORMATION AND ITS IMPLICATIONS FOR THE
JUDICIARY

The South African judiciary today is faced with the mammoth task of
transformation. In the new Constitutional order, judicial officers are
challenged to realise that the judiciary is an integral part of society that
made sacrifices to liberate this country from minority domination. They have

to appreciate that they owe it o the soclety as a whole in the performance of

g

0

their judicial functions.
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Judicial transformation as a term has proven difficult 1o define. This is
because it is a compiex if not multi-dimentional process that connoles
different things. Judicial transformation. inter alia, means that the judiciary
should broadly reflect the gender and racial demographics of the South
African society. ™

Transformation also embraces the requirement that the judiciary should
espouse and promote the values, nomms and ethos enshrined as
fundamental rights in the Bill of Rights and to assimilate the aspirations of a
sociely premised on constilutional damﬁcracy. in order {0 earn its
legitimacy, the judiciary is enjoined to discard the old judicial mentality of the
apartheid era and to rjd itself of racism and sexism. Lastly, the process
envisages a paradigm shift in the collective judicial intellect, accessibility of

the courts and the judicial process, ™

The courts have a seminal role to play in the process of transformation
occurring in South Africa, particularly in relation to the interpretation and

application of the justiciable rights encapsulated in Chapter 2 of the

Constitution ¥

is: See Secton 174 {2) of the final Constitution,
e Hiophe J."The Roie of Judges In A Transformed South Africa: Problems. Challenaes and
Prospects” 1995 South African Law Journal 35. See also Report of the Judicial Service

- Commission 2005, and also Omega intellience Consulting, www omegainvest oz % N

=7 Bee fingt Constitution, Chapter 2.The Bill of Righte.
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The process creates the jurisprudential framework and philosophy for
judicial independence and legitimacy as well as the potential for judicial
activism, thereby allowing the judiciary to facilitate the socio-economic
upliftment of disadvantaged communities. The courts must also contribute 10
making the law accessible to ‘the community and ensuring that it is a toal for
social }ustice;_rather than one that in effect denies rights to disadvantaged

and indigent persons.

Judicial officers are enjoined fo discard the old and discredited norms, ethos
and values which underpinned the racist and apartheid regime and adopt
and assimilate the progressive and enlightened values and norms
articulated by the constitution.”® By this, surely the judiciary is not only

requested to fransform structurally but most importantly, the judicial mind-

set has to transform as well.

The ieaMed late Chief Justice of Zimbabwe, the Honourable Justice Enoch

Dumbutshena expressed himself eloquently as follows on the same issue:

1t is up to judges to make the legal system legitimate.
Judges too must prove their legitimacy. In order to be
legitimate, judges should see through their own gyes the
conditions of the ordinary people. Whan sitting on their high

benches in the splendour of their robes, judges should look

* Mpati L"Transformation In The Judiciary- A Constilutional Imperative”, paper presented at an

Inauguration Lecture, University of the Free State 6 Octaber 2004, See also at |
hitpffwwwserver law wils 8¢ za/scaispeechiesimpati pof

W
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out through the window in order to see what is going on
outside there, where their judgments have an effect. ¢

- Beswes the judicial legitimacy echoed in the above quote, judicial
transformation also requires that if the judiciary is to inspire confidence
among ordinary citizens, it has to become more racially represeniative. This
means that when judicial appointments are contempiated the appointing
authority must take heed of the need for the judiciary to be racially

representative.

With regard to the issue of eligibility for appointment to judicial office. the
final constitution brought about a 1ot of changes in that section 174 provides

that

{1} Any appropriately qualified woman or man who is a fit
and proper person may be appointed as a judicial officer,
Any person to be appointed to the Constitutional Court must
also be a South African citizen.

{2) The need for the judiciary 10 reflect broadly the racial
and gender composition of South Africa must be considered
when judicial officers are appointed.

(3) The President as head of the national executive. afier
consulting the Judicial Service Commission and the leaders

i '“3

N

™ Dumbuntshena C J: at the Judges Symposium held at Benom on the 187 Judy 2003, @/\/
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of parties represented in the National Assembly, appoints
the Chief Justice and Deputy Chief Justice

I remains a sad reality of the South African history that as at 27 April 1894,
out of a total of 166 judges of the Supreme Court of South Africa (High
Court), only three were black males, two white females and no black
females while 160 were white males. Faced by this patent anomaly and in &
bold and courageous effort to abide by its clear constitutional mandate to
transform the judiciary,™® the Judicial Service Commission (JSC) undertook
the daunting task of identifying and recommending for judicial appointment
to the Bench suitable and competent b!ack males and fermales to redress

this imbalance.

in ordér 10 achieve this goal, the Judicial Service Commission has had to
broaden its pool by looking for suitable candidates from both the advocate
and attomneys professions as well as the academic world. Due 1o the
restrictive pool from which the Judicial Service Commission could draw

candidates from, it cast s net even much wider to include the

magistracy, =

This is contrary to the old and established norms and criteria operative

during the apartheid era when male, senior white advocates from the

‘,\5 See Section 174 {1) and (2} of the final Constiulion

 Gpen 174, |
T Orriegs intelfience Consutting. www omegainvest.co.za.
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advocates’ pmféssien were the only candidates who constituted the
exclusive poot from which potential judges were drawn. Of course this
radical departure came about as a result of Section 174, 1t is hardly
surprising that this bold and innovative initiative engendered fierce

opposition and criticism from those opposed to transformation.?*

1t is nﬁw vivid that because of Section 174(1), our judiciary boasts a
considerable number of judges both from tne practitioners' profession and
academic world. Furthermére, and as a result of the diligent efforts by the
Judicial Service Commission and its unwavering commitment to giving

effect to section 174 (2), the statistics have changed considerably.

As at May 2006, out of 198 judges in the High Court of South Africa, 96 are
white males whilst 50 are black African males, with 8 coloured and 16 Indian -
male judges. Of the total of 28 female judges, 12 are white, 8 African, 3
Coloured and 5 Indial';?..z‘*'fhis improvement in the statistics of céarse was
largely due to the the Judiciai Service Commission's efforts to hasten the

racial mix of the bench {transformation process).

The Commission is a bady of designated persons, presided over by the
Chief Justice. The Minister of Justice is also a member of the Commission,

This is unlike in the past when the Minister of Justice simply made a

* Report of the Judicial Service Commission 2001-2002, %}/
* Report of the Judicial Service Commission 2005,
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recommendation o the State President that & particular person be

appointed as a judge without the vacancy having been advertised.

Today the procedure has changed becasuse the Judicial Service
Commission calls for nominations whenever a vacancy occurs. The
candidates are then interviewed, whereafter the Commission makes
recommendations to the President who must make the appointment on the

advice of the Commission. ***

In other comparable jurisdictions such as the United States of American, the
criterion for appointment of judges is that, the President has the power to
nominate judges of the Supreme Court and the Judicial Service Commities
of Senate confirms, Aricle 3, Section 1 of the American Constitution grants
to the President the power to appoint Judges of the Supreme Court and all
other Officers of the United States, by and with the advice and consent of
the Senate, **° Under the same section Congress is empowered to
constitute Tribunals inferior to the Supreme Count by electing judicial officers

thereof 24

The difference that is manifest is that in the American system the President
only nominates judges and the Senate confirms the appointment whereas in
the South African system, the President appoints judges of the High Court

M saction 174 (8) of the final Constitution. ' -
‘:’ Conslitution of the United Stales of Amierica 1788, Article 3. Section 1.

* American Constitution gupra Article 3, Section 1,
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and the Constitutional Court with the recommendation and advice of the
Judicial Service Commission. Moreover in the American system, the judges
of inferior courts are elected and constituted by Congress®®while in the
South African system, the President appoints the judges of all other courts

on the advice of the Judicial Service Commission.?*®

in the American system federal judges in terms of Article three of the
American Constitution, hold their office during good behaviour, which
assures them fife tenure. in the South African system on the other hand,
judges may retire upon attaining the age of seventy years and having

completed a twelve year term of office 247

The South African system is commendable on the point that judges are not
elected unlike in the American system because this deats away with the fear
~ that the judiciary may be politicised by the effect of the voting procedure.
This may temper with {he independence of the judiciary in that the judiciary

will inevitably become loyal to the Congress.

President Thabo Mbeki correctly pointed out the challenges associated with
the transformation process at the Judges' Symposium heid at Benoni on the

16® day of July 2003, as follows:

H5 niip:itwwew.sbanat.orgigovaffairs/judiciary/chistory.htmi '
¥ Judges’ Remunesation and Conditions of Employment Act 47af 2001,

#® South African Constitution Act 108 of 1996, Section 174(6),
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Transformation is the time when corporals leave the secure
walls of the castle and step into unexplored territory,
Though the dynamics of success may eventually lead to
elation, it is not much fun in the initial stages. There are
wails of reiuctance and denial to break through, old values
o discard, and new ones o assimilate. And that is usually
painful, because the ramparis are thick, and they are made
of human emations and prejudices.?

In similar vein, Maduna, the former Minister for Justice and Constitutiona!

Development remarked on the transition as follows:

The symposium will give the judiciary an opportunity to
reflect upon and discuss the many questions relating to its
place and role in a changing political, social and economic
scenario. It will afford us all an opportunity to reflect
dispassionately on whether we now have a judiciary that, at
all levels, is in synch with the society that we all prociaim we
want to be.

And not one that still has elements which may legitimately
compel soms in our midst to conclude that there are ardent
defenders of the old order who, in the course of performing
the judicial function, find all manner of excuses, guises,
pretexts and ruses to undermine the new order. When we,
as a people, jettisoned apartheid, we resolved to establish a

#* Mbeki T M. “Judicial Transformatio in South Africa”, paper presented at the Judges' ; ;
Symposiurn held st Birchwood Hotel, Binoni on the 16" July 2003, -

W,
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new polity. A polity that is predicated upon new values and
one that would distinguish us from the ancien regime!**®

In this era of judicial transformation, it is imperative 1o afford the judiciary

000122

leeway in as far as the legislative process is concerned. The most crucial

issue then is how this can be done without necessarily impinging upon the

principles of constitutional supremacy and separation of powers? Another

hurdle in the way of this course is that the judiciary will stand to be criticised

for judicial tyranny or judicial maximisation

But like in any transformation process. there is bound to be uncertainty
because the human instinct prefers routine as opposed to change. Due fo
the obvious fact that this work chaﬁengeé certain deeply entrenched values,

norms and perceptions, it understandably stands to receive a lot of criticism,

The recent quagmire that befell the South African democracy which. is
referred to below, is a perfect example of what could happen if there is not
much interaction and collaboration between these arms of government. The
government of South Africa has made an endeavour to amend the

constitution and do away with the judiciary's right to administer its own

affairg *

™ Maduna P M: *Constitutional Development in South Africa”, paper presented at the Judges'

146

Symposium on 16" July 2003, Birchwood Hotgl.

http:fiveww. abanel orgigevaffarsijudiciaryirhistory himt,

*1 Republic of South Africa, Constitution fourteenth Amendment Bil! 2005,

™




The amendment will pave the way for the government to implement several
controversial laws such as the Judicial Conduct Tribunals Bill, the South
African Nationa! Justice College Draft Bill and the Superior Courts B8ill
aliowing it to ‘educate’ and ‘discipline’ judges. The Constitution Fourteenth
Amendment Bill 2005, inter alla, amends Section 165 of the Constitution by

adding that,

"....The Chief Justice is the head of the judicial authority
and exercises responsibility over the establishment and
monitoring of norms and standards for the exercise of the
judiciat functions of all courts, other than the adjudication of
any matter before a court of law.

....The Cabinet Member responsible for the administration
of justice exercises authority over the administration and
budget of ali courts,"*

Clause 1 of the Bil"® gives the responsibility for the administration of the
judiciary to the Minister. In doing so Clause 1 purports to separate “judicial
functions” from "admini;ﬁtrmive functions”. In practice however, it is difficult
to distinguish between “judicial” and “administrative” functions. In De Lange

v _Smuts NO and Others™the Constitutional Court drew attention to

administrative functions that bear directly on judicial functions and noted

Tl

Constitution Fourteenth Amendment Bi, Clause 1.

=2 constitution Fourteanth Amendment Bill, 2005
= 1998 (3) BA T85{CC). :
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that these functions were part and parcel of the institutional independence

of the courts *®

The améndmem in Clause 1 confers authority over administration and
budget in the Minister without qualification and does not cater for the need
of the judiciary to control administrative functions that bear directly énd
immediately on the exercise of judicial functions. Without such distinction,
the vague language used in the Clause coud result in executive intrusion
info the judicial funclion, and thereby threaten the independence of the
judiciary and separation of powers ~° Sirrdlarty, In respect of the budget,
Clause 1 has the potential to underming the influence and input the judiciary

shouid have on budgetary matters concerning the courts.

The Bill is alsc aimed at removing from the judiciary the right to make rules
on pracesses in court and giving that power to parliament. it will also
introduce. a system in which judges will be micro-managed and unable 1o be
absent without the written permission of the Chief Justice * ‘Mareover,

under the proposed piece of legisiation, judges will be ‘tried’ and ‘trained’ at

an institution owned, run and managad by the govermment =

% Ackermann J; I De Lange v Smuts. op ¢t 70,
j"“* The instilute for Demogcracy v Soulh Africawww idass org.2a.
' See Clause 7 of the Constitution Fourteenth Amendment Bil, 2005,

Y Carmel R, Lgave us alone! Sunday Times News Paper published o the 177 Apriy 2605,
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This proposed piece of legislation has also attracted immense political
debate betause the Democratic Alliance has campaigned vehemently
against the draft Bills®® This development understandably has been
perceived as an endeavour by the ruling African National Ccngfess to
cement its hegemony and monopoly of all state power, For in the recent

past, the goveming party has launched a series of sharp attacks on the

South African judiciary, %

Another of the objectives of these attacks could be to promote a bench that
is more sympathetic to the government's ideology and policy programme of
transformation’, and to exert implicit pressure on judges to make rulings that

accord with the government's policy and political agends,?*

Sqme of these attacks took place at the ANC's 93rd anniversary
celebrations in Umtata in January 2005. The Party released a siatement
asserting that the bench shouid be brought into "consonance with the vision
and aspirations of the millions who engaged in th@'sifuggle"; and that judges
should undergo a shift in their "collective mindset” so as to be "accountable”

to the electoral *masses” *®

* pemocratic Alliance's Judicial Review, Final Document of 2005.

i

* angel Q, Draft laws to change judiciary 'not cast in stone’ Pretoria News, 18 Aprit 2008,
Democralic Alliance's Judicial Review gp et alp 5.

! Democratic Alfiance’s Judicial Review ibid.
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This statement was also perceived as a poﬁticai attempt to soften up judges
ahead of the "Pharmaceutical case”“® Therefore politically these
perceptions came as no surprise because the opposition parties have
aligned themselves with the judiciary, seeing the government's call for
judicial transformation as aimed at benefiting the ruling party more than

anything else.

Through its statements and actions, it would appear that the ANC is
increasingly pressurizing the judiciary o 'transfcrrﬁ‘ beyond the
constitutional imperative of establishing a bench that broadly reflects the
‘racial and gender composition of the South African populace as envisaged
by the Constitution.®™ lronically the President of the Republic of South
Africa in a recent interview simply dismissed these allegations when asked

about the judiciary's fear of the government encroaching on its powers as

follows;

I know for a fact that the government has not as vet taken
any position which seeks to undermine the inde;‘}eridenc& of
the judiciary. | am ceftain about that. | thought that we
needed to slow down this process because it may very well |
be that the phrasing of a particular paragraph might suggest
an intention to compromise that independence. | would like
10 understand what the fear means because all we want (o

de is to ensure that electricity bills are paid and judges have

* Demecratic Aliance's Judicial Review ibid.

™ See final constitution al Seclion 174 {2} | @,\/
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computers and laplops. Why would doing that result in
undermining the judiciary?*®®

The President’s statement seems 'te suggest that the Bill's are nol intanded
to impact negatively on the Independence of the judiciary m but merely
to improve the working enviranrﬁent of the judges. This staterent is not
convincing because on the other hand there is a Justice College that has
already been thers for a long time which has been rendering training to the
magistracy and prosecutors and the same institution will be used fo train

judges

The proposais contained in the South African National Justice College
Bill, % fimits fhe role of the judiciary in the training of judges.®® The judiciary
quiet correctly raised concerns aboutl this. In line with with other
jurisdictions, jdges must play a prominent role in the training of their own?
However, that does not mean that the government has rio role at all to play
in the training of judges. Its role should be limited to ensuring that the
training institute is properly resourced and that the selection procedures

advance the national policies on affirmative action.

A traditional view has always been that training of judges was both

unnecessary and a threat 1o judicial independence. However, this view is

** Sunday Times News Paper's inferview with Thabo Mbeki, 26" Febryary 2006,
* De Reebus edition of January/February 2006 al page 13.

*7 South African National Justice College Draft Bill, 2005.

** See Clause 5, 6, 7, 9 and 10 of the Draft Bill, 2005
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fast changing®® in England # was only in 1979 that formal training of
judges was stanted by the Judicial Studies Board. In the United States of
America, training started in the 198505.2° There is therefore no doubt that
there is a need in South Africa, for judicial training that will be carried out in
a manner that does not compromise the independence of the judiciary as

#lustrated above.

42 SUMMARY

With the ongoing debate on the issue of judicial transformation in South
Africa, | respectively submit that it is good for democracy because it is only
through open discussion and robust debate that State organs can improve
their relations. Even_ though the way the judiciary is constituted must be
reflective of the racial fabric of the South African society, most importantly,
both academic qualifications and practical experience must be of

paramount importance when judicial officers are appointed.

The process of judicial transformation is a very sensitive one that has to be
carried out in a consultative process with all the role players involved in
order to ensure coherence and consensus between the executive and the
judiciary. Much of the debate that has ensued thus far has been largely a

result of lack of consultation by the executive.

W viststedier F, ‘New Bilocks for Oid Pyramids:Reshaping the Judiclal Systems’, Sotthern
California Law Review 44:900-19,

Hutstedler F. op cit at 915, %{\/

N
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Lastly. the process of judicial transformation should én‘aiude the issue of
judhcial law-making so that the judicial officers are made aware of their
duties in so far as legisiating over and above marely interpreting the law. It
i5 crugial thatl whatever mechanisms are proposed should be ransparent
and examined carefully, {0 enswe that they do not intrude updn judicial

indapendence.
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CHAPTER FIVE: CONCLUSIONS AND RECOMMENDATIONS

5.0

5.1

INTRODUCTION

This chapter is the final one and it caplures the findings. broad conclusions

and recommendations of this study.

FINDINGS AND CONCLUSIONS

it 15 now clear that an absolute separation of powsrs iz unattainable. it
therefore follows that it s pest thal these three organs of government
function from a more pluralistic approach. A satisfactory account of the

separation of powers principle holds thal the courts. legistature and the

executive are not best viewed as engaged in a struggle witih each other for

sovereign power, bul rather as engaged in a collaborative enter;nrise whose
common aim is 1o live up 10 and develop the fundamental values of legal

order”

The organs of Slate are now equal and co-Ordinate branches and enjoy a
relationship in so far as acling as checks and balances on each other are

concerned. A nigid and formabst approach is in 3 way Incompatible with the

practical way of doing things for the simple raason that inslead of being -

Coalac T8 "Corstitutionast Foundatans of Judinmsl Peveew”, Ceambrides Law Joirnal 2000 & ng

BE-105.
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pragmatic, it is idealist, idealism itself is desirable bul because it is
unattainable, we can only strive to achieve it even though we are aware that
such is an impossible dream. in striving to achieve an idealist state, we

must be as pragmatic as we possibly can be.

Pluralism ;Ser se does nol mean that the principles of constitutional
supremacy and separation of powers should be violated but only that they
should be applied 10 the extent that they do not impede progress. For
instance, if the legislature and the judiciary are to coliaborate on a power-
sharing exercise, that will encourage a smooth and harmonious relationship

inter se but one that is not seen as usurpation of functions per se but as

collaborative governance.?’

This arrangement on the other hand, will avoid & situation whereby the
legislature will promulgate laws that are purpotedly aimed at gaining control
over the other amfs of government. This is clearly an indication that the
ménﬂer by which these‘ organs have been operating has 1o be revisited and

revised especially in this eminent phase of judicial transformation that is

_taking place.

What the government is hoping for should not be seen as a total takeover

but a starting point towards consultation and hegoﬁatioas to transform the

% Aftan 7.8 “Constitutional Foundations of Judicial Review”, Cambridge Law Journal 2002 at * '
93, o @N

v
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judiciary. The perception that the judiciary is nol involved in the legisiative
process but only in interpreting the law should be jettisoned for a more

pluralistic approach.

Under the given circumstances my humble submission is that because we
are still deveigping as a democracy, we should learn from some of the
mature democracies of the world such as the United Kingdom and the
United Stales of -América where thé jdiciary can padicipste in the
legislative process as far as advising on proposed Bills and other legislative

rnatters but are insulated from political pressure.*®

RECOMMENDATIONS

As it is now, the legislature legislates and leaves some matters to judicial
discretion but the céﬁstituﬁm does not expressly acknowledge that in
unequivocal terms. This actually marks grey areas in-our system and brings

about uncertainty and controversy.

in conclusion, | therefore make a humble submission that it is time thal we
break away from religiously foliowing some of the entrenched traditional
principtes of law, some of which are evidently becoming irrelevant 1o our

present circumstances. Our politics loday are different from those of the

T e Smith Conslilnna) and Adminisiralive Law Landon: Lewester
University Fress 4 Edition 19.al 32-34.




006133

115

past and so are the laws. Therefore we should re-examine these deeply
entrenched- traditional principles so that they are in harmony with the

‘changing times and concomitantly develop new ones.

This has been seen as one of the imperatives of judicial transformation so
that the judge who applies the taw should not hide behind the aphorism “ius
decare non facere”. Buf once again this has to be done in a manner that is
in harmony with the primipié of separation of powers 80 as to guard against

judicial tyranny and judicial maximisation.

As this research has shown that the principle of separation of powers aliows
for mutual checks and balances, the three arms of government have to use

that c;zponunity in order to complemsnt each other but not to usurp each

other's functions.
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Our Ref: F4SD. Your Ref: IEC
_ Date: 05 August 2021
To: Mr Sy Mamabolo - Chief Electoral Officer

INDEPENDENT ELECTORAL COMMISSION OF SOUTH AFRICA (IEC)
Per email: MamaboloS@elections.org.za

Copied to: Mr Nilan Rampershad
IEC LEGAL DEPARTMENT
Per email: RampershadN@®elections.org.za

Andto:  Geldenhuys Malatji Inc
ATTORNEYS TO THE IEC

Per email: MKanyane@gminc.co.za

Copied to: Moeti Kanyane Attorneys

Per email: moeti@kanyane.co.z shudu@kanyane.co.za

Dear Sirs,

LEGAL PROCEEDINGS - LOCAL GO 'iERN_,MEI&J.T“g-g!.Ectg.oNsﬂizqz1

1. We refer you to the above and jon to approach the courts for relief

in respect of the recommendatio ‘how become commonly known as the

Moseneke report.

2. Asyou are aware our organisation is a registered political party that have a vested interest
in the Local Government Elections by virtue of any adverse decisions or proceedings that
may lead there and that may intrude upon, limit or suspend our political rights in terms

section 19 of the Constitution and the specific rights of our duly elected public

representatives.
Page 1
National Office .
Telephone: 012 433 6527 email: info@forum4sd.org e-Fax: 086 601 6364
Address: 3™ Floor Stevens House, Brookiyn Bridge Office Park, 574 Fehrsen Street, Brooklyn, PRETORIA

Facebook: Forum 4 Service Delivery | Twitter: @F4S_Delivery | Instagram: Forum4sd
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FORUM 4 SERVICE DELIVERY

060140

6. Woe trust that we may expect tha

3. We must accordingly insist that our rights as aninterested and affected party must be

recognised by siting as a party to any envisaged legal proceedings and affording us the
opportunity to formally respond thereto, if necessary, and upon considering the nature of

the relief or the grounds upon which same will be sought.

4. We further confirm that should our request not receive favourable consideration, we will

have no option to launch an application to intervene for amongst others, the reasons

already stated.

5. Al court correspondence and papers citing Forum 4 Service Delivery as an interested party

can be served physically at FASD National Offi

a. 3" Floor Stevens House, Brooklyn Bridge Office Park, 574 Ferhsen Street, Brooklyn,

Pretoria

b. And via email: info@forumdsd

.mbaharekekana@gmail.com

y favourable consideration.

Mbahare ] Kekana (Signed electronically)
F4SD President
Pretoria

Page 2

National Office
Telephone: 012 433 6527 email: info@forumdsd.org e-Fax: 086 601 6364
Address: 3™ Floor Stevens House, Brooklyn Bridge Office Park, 574 Fehrsen Street, Brooklyn, PRETORIA

Facebook: Forum 4 Service Delivery | Twitter: @F45_Delivery | Instagram: Forumd4sd
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Advisory » Litigation » Forensics

Our Ref: TM Kanyane/BC/M00232
Email: moelt@kanyane.co.za
Your Ref: F4SD

Date: 05 August 2021

FORUM 4 SERVICE DELIVERY

3R0 FLOOR, STEVENS HOUSE
BROOKLYN BRIDGE OFFICE PARK
574 FEHRSEN STREET
BROOKLYN

By Email . mbaharekekana@gmail.com / infor@forurmdsd.org

Dear Mr Kekana,

CCT 245/21: ELECTORAL COMMISSION // MINISTER OF COOPERATIVE GOVERNANCE AND
TRADITIONAL AFFAIRS & 10 OTHERS

1 We act on instructions of the Electoral Commission.

2 Your letter dated 5 August 2021 addressed to our client's chief electoral officer has been handed to us
for an appropriate response.

The reasons why none of the registered political parties have been specifically cited as respondents to
the application have been fully explained in the founding affidavit accompanying the application
launched in the Constitutional Court yesterday. If you have not already received a copy of the papers,
this can be accessed at niws:iwww, dropbox conisiisoctSanaE7if34AADKIShE ExwE heHDMCAbGeha?di=0.

3 Your party is of course entitled to apply to the Constitutional Court for leave to intervene should it be
so advised.

4 Our client's rights are and remain strictly reserved. Please address any further correspondence
intended for our client in relation to this matter to us.

Yours faithfully,

TM Kanyane
Director .
Moeti Kanyane Inc. , N’

(Transmitted electronically and thus not signed)

Meoeti Kanyvane Incorporated D
Dheecton: Tlouyatiba Mucti Kanvane B Proc, LLB (UNINY Cert Competition Law (UB) \I\I\
Senior Assochite: Mashods Runbaw, BA (Law), LLB (UP) ‘

Associuter Mashoto Phala LLB (UP)

Candidare Atorney: Kelewso Bolant LLB (NWU), LLM (U] :
Practice Mavagers Magobatho Bridger Chilwane g
Registration No: 2018/2384752/21 [ YAT No: 43406282393

MOETI KANYANE

ATTORNEYS




