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NOTICE OF MOTION

PLEASE TAKE NOTICE THAT the INKATHA FREEDOM PARTY (‘the
Applicant”) hereby makes application to the Constitutional Court for an Order in

the following terms:

1 The Applicant is granted leave to intervene as a Respondent in the

above matter;

Alternatively

2 That the Applicant is granted leave to intervene as an amicus curiae

in the above matter:
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3 The Applicant is granted the right to submit written submissions in
this matter and to advance oral argument at the hearing of this

matter,

4 That any party opposing this application is ordered to pay the
Applicant's costs, including the costs of two counsel where

employed.

5 Further and/or alternative relief.

TAKE NOTICE FURTHER THAT the affidavit of VELENKOSINI FIKI HLABISA

together with annexures, will be used in support of this application.

TAKE NOTICE FURTHER THAT the Applicant has appointed as its attorneys
of record LOURENS DE KLERK attorneys, at the address which appears below
as the address at which it will accept service of ali process in these proceedings.

KINDLY ENROL THE MATTER FOR HEARING ACCORDINGLY

DATED at DURBAN on this 10 day of AUGUST 2021




TO:

AND TO:
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I, VELENKOSINI FIKI HLABISA, do hereby state under oath:

1 [ am the President of the Inkatha Freedom Party (“IFP”), the Applicant
for Leave to Intervene as a Respondent in the above application,

alternatively to be admitted as an amicus curiae.
2 I'am duly authorised to depose to this affidavit on behalf of the IFP.

3 The facts and allegations contained herein are within my personal
knowledge unless the contrary appears from the context thereof.
Such facts and allegations are to the best of my knowledge and belief

true and correct.

4 Where | make legal submissions I do so on the advice of the IFP’s
fegal representatives whose advice | accept as being true and

correct.

5 I depose to this affidavit in support of the IFP’s application in terms
of Rule 8 of the Constitutional Court Rules for leave to intervene,
alternatively in terms of Rule 10 for admission as an amicus curiae in
the above matter before this Court, brought by the Electoral

Commission of South Africa (“the Electoral Commission™) which

NS
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concerns the postponement of the 2021 Local Government

Flections.

As | explain below, the IFP has a direct and substantial interest in this
critically important issue. Such interest is acknowledged by the

Electoral Commission in paragraph 23 of its founding affidavit.

In joining this application, the IFP wishes to open the doors of
discussion and cooperation between the Electoral Commission and
the various other political parties regarding the most effective and
practical methods to achieve a postponement of the 2021 Local
Government Elections without infringing on the rights of any South

African.

The continued structure of this affidavit is as follows:

8.1 First, | address the issue of who the IFP is, describing its
continued involvement in the paradigm of South African
politics. This foreshadows my description of its direct and

substantial interests in the issues raised in the application

before the court;
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Second, [ address the IFP’s direct and substantial interest
in these proceedings. In summary, the IFP submits that
the postponement of the local government elections is of
vital importance to ensuring that the local government

election process, when it does occur, is both free and fair;

Third, | address the IFP’s application to be admitted as
amicus curiae. | will demonstrate the IFP’s interest in the

proceedings which underpin this application;

Fourth, | address the [FP’s position in these proceedings.
The IFP agrees with the Electoral Commission that the
2021 Local Government Elections need to be postponed.
The IFP will voice its concerns regarding the outcome
should the elections not be postponed. It will further offer
what it considers to be a practical solution to be
considered in conjunction with the relief sought by the

Electoral Commission;

Fifth, I shall address the interests of justice which the IFP
submits require that it should be granted leave to intervene

in this application.

NS
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8.6 Sixth, 1 shall provide the concluding remarks to the

application for intervention.

ABOUT THE IFP

The IFP is a registered political party with representatives in all
spheres of government. It is mandated to serve the people of South

Africa and to do so in the spirit of Ubuntu/Botho.

The IFP is one of the larger political parties in National Assembly and
plays a pivotal role in the provincial and local government, particularly
KwaZulu-Natal. | annex a copy of the IFP’s Constitution as annexure

“IFP1”.

The [FP has been an active role-player within the South African

political paradigm for approximately 41 years.
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THE IFP’S DIRECT AND SUBSTANTIAL INTEREST IN THESE

PROCEEDINGS

In this application, the Electoral Commission seeks relief aimed infer
alia at postponing the 2021 Local Government Elections due fo

concerns relating to the Covid-19 pandemic.
The Electoral Commission seeks by way of relief, infer alia:

13.1 to have a declaratory order granted so that it may hold the
Local Government Elections outside of the 90-day period
required by section 159(2) of the Constitution and section
24 of the Local Government: Municipal Structures Act 17

of 1998;

13.2 that it be directed to hold the forthcoming elections before

28 February 2022;

13.3 as an alternative an order declaring that the failure to hold |
the Local Government Elections within a 90-day period as

aforementioned is unconstitutional and invalid;

I\ /7
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13.4 that such declaration of invalidity is suspended and that
the Electoral Commission is directed to hold the

forthcoming elections before 20 February 2022.

The IFP supports and endorses the relief which is sought by the

Electoral Commission.

It reiterates the foundational importance that such process must be

both “free” and “fair”, which cannot be achieved in the current climate

of the Covid19 pandemic.

A process which compels the citizens of the couniry to participate in
the Local Govemment Elections under the current shadow of a
Covid-19 pandemic, undermines the credibility of the elective

process making it neither free nor fair.

The continuation of an election during the Covid19 pandemic
unreasonably compels citiiens of this country to choose between the
right of their own bodily integrity, health and safety and their right to

vote in an election

A
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The IFP has a direct interest in ensuring that the Local Government
Elections are free and fair elections. It has a direct and substantial

interest in any decision which this Court may make in this application.

Indeed, such interest is expressly recognised by the Electoral

Commission at paragraph 23 of its founding affidavit wherein it

states:

‘Muttiple stakeholders and political parties have an interest in the
matter many of whom engaged with the enquiry”. The Commission
recognises that virtually every South African has a direct interest in

this application.”

Despite recognising this interest, the Electoral Commission states
that it would not be practical to join each political party as a
respondent in the matter and that it would make the application
papers accessible to members of the public together with the

Intervention Rules of this Honourable Court.

Thus, the Electoral Commission recognises that each political party
concerned, having regard to their application, can decide whether
they wish to seek to intervene in these proceedings and recognises

that they have the direct and substantiai interest to do so.

NS
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Accordingly, 1 submit that the IFP has passed the threshold

contemplated in Rule 8 of the Rules of Court and should be granteq

leave to intervene as g further respondent in the above application.

APPLICATION TO BE ADMITTED AS AMICUS CURIAE

In the alternative to the intervention application, the IFP seeks leave

to intervene as an amicus curiae in terms of Rule 10 of the Rules of

t

24 The IFP, whilst agreeing with the Electora| Commission, has further

his Honourable Court.

and important submiésions which may be of use to this Court in

determining the issues which have been presented to it if the IFP jg

all

25

owed to advance argument to the above Honourable Court.

Under this heading | shall address the following issues as is required

in terms of Rule 1 0(8):

25.1

252

The IFP’s interest in the proceedings;

An outline of the | FP’s submissions which | submit differ

from those already presented to the Court;

NS /Z/
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25.3 interests of justice.

THE IFP’S INTEREST IN THE PROCEEDINGS

As | have already stated, the IFP is a registered political party which
participates in alf spheres of government. |t robustly contests
numerous elections at both municipal, provincial and national

government levels.

l'annex a summary of the ballots issued by the Electoral Commission
and which sets out the votes received by parties in KwaZulu-Natal

during the 2016 Local Government Elections as annexure "I[FP2".

The Electoral Commission’s result Summary demonstrates that the
IFP received 20.22% of the valid votes in KwaZulu-Natal during the

2016 Local Government Elections.

The summary also demonstrates that the |EP received the second

highest number of votes in KwaZulu-Natal after the African National

Congress.
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The IFP is the official opposition to the ANC in the province of Kwa-

Zuiu Natal.

| annex the Electoral Commission’s resuit summary (nationally) for
the 2016 Local Government Elections as annexure “IFP3”. The resuit

summary demonstrates that the IFP received 4.73% of the votes

nationally for that election.

Nationally, the IFP was only surpassed by the ANC, the Democratic
Alliance and the Economic Freedom Fighters. Nationally, the IFP
was the fourth most prominent political party during 2016 Local

Government Elections.

At the heart of a democratic voting process is the right to free and fair
elections. Such right can only be upheld when the voting process is
untainted and where each citizen’s decision to participate or refrain
from participating in the voting process is not influenced by the
consideration of whether they are willing to accept the risk to their

health by contracting the coronavirus in order to exercise their right

to vote.
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Section 19(2) of the Constitution provides that every citizen has “the
right to free, fair and regular elections for any legisiative body

established in terms of the Constitution”.

The Covid-19 pandemic has already forced the Government and
Courts to grapple with issues relating to matters which have had a
significant impact on their citizens’ daily lives, such as laws relating
to the limitation of citizens’ movements, their right of association, their

right to education and their right to practice their refigions.

One of the main objectives of an electoral process in order for same

to be free and fairis to deliver reliable electora| results,

The credibility of an electoral process underscored by it being “free”
and “fair” is achieved through the broad participation of the public.
This generally requires a significant turnout of the citizens in the

country and participation across all segments of society.

Though it is this multi-factored process which gives the legitimacy to

the resuits emanating from that election process, the process of

casting a vote is simple.
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A member of the public arrives at a polling station to cast a vote,
stands in line to cast their vote, joins other persons in that line, shares

pens and electronic devices and shares the space with other

persons.

In 2016 approximately 16 miilion people embarked on this process

On one day across the Republic.

This traditional process cannot be achieved in the same way during
a giobal pandemic. Even the most unassuming leg of the process
described above, standing in line, exposes the voter to the possibility

of contracting the virus.

The ability for voters to socially distance in these circumstances (or
for the Electoral Commission or political parties to enforce this) is

well-nigh impossible.

In the same vein, other safety protocols cannot reaiistically be
imposed at every polling station in the Republic in the short time
available ~ whether that involves enforcing the obligation to wear a
mask or sanitising each pen that is used in marking ballots, and so

on.
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It is impossible for péliticaf parties and other interested persons to
ensure that the citizens of the country, particularly those who wish to
vote for them, are able to safely navigate the pandemic and vote for
the political parnty of their choosing, without any fear of contracting the

virus.

It is impossible for political parties, especially the smaller political
parties, to ensure that all of their voters who would have ordinarily
have turned out to vote in theijr favour, rather than stay away because

of a fear of contracting the virus.

The Coronavirus is a significant factor which influences the
determination of whether the 2021 Local Government Electoral

process, if it contin ues, is truly free and fair

Itis a factor which undermines the results of the process by depriving
those who would ordinarily vote, of an opportunity to vote. it affects

the credibility of the process.

The IFP has in the past voiced concerns and objections to the
continuation of the 2022 Local Government Elections under the

current Covid-19 pandemic, | annex as “IFP4” an article pubiished



49

50

Page 16

on 8 June 2021 entitled “/FP calls for postponement of Local Govt

Elections”,

In such article, whilst the IFP records that it is prepared to compete

in the Loca! Government Elections, it further voices its concems:

491 about exposing citizens to the virus through the Local

Government Election process;

492 about undermining the free and fairness of the process by
compelling citizens to make the choice themselves as to
whether they would want to expose themselves to

infection and cast their vote;

49.3 whether the process is truly free and fair when citizens
who are in isolation (not even being infected) cannot

participate in the voting process.

The pandemic is a unique and exceptional circumstance and its
latest, Delta variant is even more transmissible. The pandemic is
best compared with the Republic being engaged in a war on its own
territory and thus conventional methods maintaining peoples’

constitutional rights cannot be adhered to.

\-E
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In such exceptional circumstances, the Electoral Commission

supported by the IFP is entitled to come to this Court and ask

exceptional relief.

The IFP has an interest in participating in the process before this
Court which it contends should result in the granting of such

exceptional relief.

THE IFP’S POSITION IN THE PROCEEDINGS: THE LOCAL

GOVERNMENT ELECTIONS MUST BE POSTPONED

The IFP aligns itself with the submissions made by the Electoral

Commission insofar as proposals to postpone the Local Government

Eiections.

The IFP however submits that practically, the Local Government
Elections should be postponed to a date beyond 20 February 2022.

I shall deal with is reasons for such a recommendation in further on

in this affidavit.

I annex a copy of the written submissions delivered by the IFP to
Justice Moseneke during the preparation of his report as annexure

IFP5”. In its written submissions, the IFP highlighted all factors

RS
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which it submits impact on the question of whether the elections can

continue or shouid be postponed, being:

55.1 The ability of political parties to comply with the IEC’s

requirements;

55.2 The ability of political parties to campaign under the
shadow of a Covid-19 pandemic;
55.3 The impact of the pandemic on the elections;
55.4

The obligation to protect the democratic right to vote which

s infringed upon during the pandemic.

56 The IFP acknowledges that this court is confronted with considering

those factors together with the countervailing issues that a

postponement of an election creates and that such relief carries with

it the following concerns:

58.1 The country is exposed to the rigks of citizens losing the

opporfunity to replace local representatives in government

for a short period of time;

N\ /Z
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56.2 Local government leaders may extend their term of office
without consulting the public or getting major consensus

of all major political parties and this may undermine

confidence in the process;

56.3 There may be no opportunity to immediately bring about a
change in policy direction where government leaders who
have been criticised, now extend their mandate because

of the Coronavirus crisis.

56.4 Alternative dates may not be feasible because of other

risks.

These concerns, the |FP submits, pale in comparison to the impact

which a continued election would have on the electoral democratic

process.

The influence of the virus on the election resuits undermines the
process of a free and fajr election. The result is driven not by the will
of the people but rather by the overall fear of contracting a virus and
the question of who has been vaccinated against the virus and who

has not.

A\\N'S




59

60

61

62

Page 20

Turnout may decline especially amongst groups more likely to be
affected by the disease. The IFP submits that the significant and
potential effect which the virus would have on turnout at the polls

would undermine the credibility of the electoral process.

Political parties cannot campaign or at least effectively campaign
during this period. As a result of the virus, the current regulations of
movement impact on assembly and severely restrict the size of
public gatherings. There is a limitation on the freedom of association

in order to limit the extent to which the virus spreads.

Whilst these limitations on movement and association are
permissible in order to prevent the spread of the virus, they have a

significant impact on:

61.1 every political party’s ability to campaign;

61.2 every citizen’s right to participate in a political campaign.

Section 19(1)(a) of the Constitution endows every citizen with a right

to participate in the activities of their political party.

20
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63 Section 19(1)(c) of the Constitution guarantees every citizen the right
to campaign for a political party or a cause.

64 Under the current regulations, the IFP and its members, together with

every citizen who associates him or herself with the IFP are
effectively limited, if not precluded, from campaigning or participating

in the activities of the IFP.

65 This, we submit, undermines the credibility of a Local Government

Election under the current Covid-19 pandemic.

66 There is invariably an absolute, if not significant, limitation on the
ability of citizens to engage in public debate. Pubijc debate between
citizens and their local govermnment representatives prior to election

informs citizens of the type of persons for whom they are to vote.

67 The embargo which the restriction of movement and association
placed on people during the pandemic, removes the space for public
debate to occur. This, we submit, equally undermines the credibility

of the electoral process,

68 The Covid-19 pandemic creates unequal political participation. It

creates the room for Opposition parties to be undermined as
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Government uses émergency restrictions to repress opposing
candidates. This risk is inherent in the process which calls for a 2021
Local Government Election. It also limits the rights of voters who do
not have the same access to technology or the ability to engage with
candidates or their parties in a virtual setting as opposed to those

who economically and geographically are able to do so.

I'annex an article published on 24 February 2021 headed “EFF
demands polfitical activity be allowed for parties to prepare for local
elections” as annexure “IFP6”. In the article, the following is recorded

as a complaint made by the EFF to the President:

“These fockdown regulations prohibit a political party from engaging
in programmes and activities to hold government accountable for its
actions and further prohibit the. campaigning of polfitical programrnes
and activities in preparation for this year's focal government elections
[which are likely fo take place in November]”

Thus, the fear that the regulations impede on effective political

activities is g reality.

Restrictions on political activities are only justifiable where same do

not have any impact and could not have any impact on the results of

a democratic electoral process.
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Where the electoral process is to continue, either the embargc on
political gatherings must be lifted or the election must be deferred

until such political campaigning can effectively be undertaken.

Both the above restrictions and electoral process cannot continue in

unison. One must give way to the other.

In the current climate, the IFP submits that the election must give way
to the continuance of the above restrictions. The restrictions seek to
protect the lives of people especially as the country is in the grip of
the third wave of the pandemic. It is pointless having an election at

the cost of human lives. Itis contrary to the national interest.

On 26 May 2020, the European Commission for Democracy through
Law (the Venice Commission) published a report which addressed
the issues which should be taken into account when deciding
whether to hold or postpone elections during a Covid-19 state of

emergency. A copy of such report is annexed as annexure “IFP7".

Chapter 19 of the report sets out a range of factors which must be
taken into account when deciding to hold or postpone electicns

during a state of emergency. The IFP submits that these factors are

A3
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important and must also pe taken into consideration in the Court

deciding whether to:

76.1 grant the relief sought by the Electoraj Commission and

further

76.2 determining the ambit of the report which must be

delivered by the Electoral Commission in terms of the

Order sought.

77 Some of the factors which the Court must take into account {(having

regard to Chapter 19 of the Venice Commission report) are:

77.1 the prevention of abuses by political parties when
engaging in discussions regarding the postponement:
77.2 an analysis on the impact on campaigning possibilities if
there is no postponement;
77.3

campaign costs in the event that the electoral campaign

has already commenced;

N- %
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77.4 the legitimacy of postponed elections;

77.5 the public opinion regarding how the pandemic has been

deait with;

77.6 alterative voting methods such as postal votes, ballot box

and voting by internet,

78 Having regard to the Electoral Commission’s founding affidavit, the

following emerges:

78.1 There are currently 25,741 615 registered voters;

78.2 The Population Register has 40,263,709 citizens who are

registered to vote;

78.3 Therefore, only 64% of voters are registered (para 98.5.4).

78.4 Approximately 400,000 to 600,000 persons would have

registered to vote for the first time in the upcoming Local

Government Elections (para 98.5.6);

NN
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78.5 There will be no registration of new voters before the

upcoming Local Government Elections;

78.6 Therefore, between 400,000 and 600,000 persons are
definitely not going to be able vote in the upcoming

election and are therefore disenfranchised.

At that level, the credibility of any eiection held in October 2021 is
already undermined. It is not fair. It will occur to the deliberate
exclusion of 400,000 to 600,000 citizens. There is no way to
determine in favour of which political party those 400,000 to 600,000

individuals would vote.

In municipalities where the voting results in a “hung” municipality, a

small number of voters could constitute swing votes.

Thus, if the elections are to be held in October 2021, even the
absence of a mere 400,000 to 600,000 voters in terms of the number
of votes cast nationally can impact on the question of whether the

results truly reflect the will of the people in an affected area.

A democratic electoral process means that the political party in

charge of a municipality is voted into that position by the majority of

§-Y
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the people in the area who wish that party to act as their
representative in that municipality. This cannot be accomplished

where citizens are excluded from the voting process.

The Electoral Commission describes how the Local Government
Elections are likely to be a super spreader event (para 154 — 166 of
the report). In order to contextualise this, the total voter tumout

during the 2016 Government Elections was 15,290,820 people.

The risk to life during a Local Government Election in October 2021
Is incalculable. Even if the voter tumout is haived, the effects of such
an election process during 2021 would have far-reaching and

significant consequences.

The IFP does not believe that any rational respondent would oppose
the relief deferring the election until a date when it is safer for there
to be public participation en masse, especially where it is likely to

draw the participation of approximately 15 million people.

The IFP points out that people are not permitted to congregate in
stadia to watch sporting events live because of the risk — if 15,000 or
20,000 people together in one venue is an unacceptable risk, surely

then the congregation of many thousands of people in myriad

1
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locations throughout the Republic cannot be contemplated in the

current circumstances.

87 To offer 15 million citizens the right to vote against the risk that they
may contract the Covid-19 virus is tantamount to asking them to

decide to vote with a loaded firearm pointed at them.

88 Academically citizens will always retain their right to vote but,
practically, no rational citizen is going to embark upon a voting

process when they are risking their iives to do so.

89 Against that description of events the IFP submits that the voting

process will be neither fair nor free.

90 The IFP understands that in agreeing with the Electoral Commission,
we are called upon to put aside our political views. The relief is aimed
at the greater good of the people of the country, not the politicians or

their political parties.

91 The request to the Court that the elections be postponed should be

Supported by all political parties who should not be governed at this

time by political ambition.

\W%/
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In the light of the current climate, the obligation by Government to

ensure that the elections are safe, free and fair, cannot be met.

It is impossible as is demonstrated in the founding affidavit, for the
elections to be fair where there is an exclusion of 600,000 voters for
the election to be free when citizens are given' the choice to either

pick between their lives or their right to vote.

Therefore, the IFP supports the decision to suspend the obligation to

convene the elections in October 2021.

IFP’S SUGGESTION ON THE PROPOSED REVISED TIMETABLE

The IFP submits that until the infection rate has reduced or a
significant number of people have been vaccinated, the timetabie for
the elections as proposed by the Electoral Commission needs to be

revised in order to allow for an extended delay of the election.

Practically, the IFP submits that it Is impossible for the elections to

be held before February 2022.

2
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97 Practically, whilst the mechanisms to convene the elections might be
able employed, there is no way to guarantee that, at the time that the
elections are to be convened, this country will not be in a fourth or

subsequent wave of the virus.

o8 In his report, Justice Mosenekerdescribes why he suggests February
2022 as the date for the new elections (paras 294 - 300). in

summary, he states that:

98.1 The elections must be deferred only once and to the

hearest possible date;

98.2 The purpose of deferring the elections (whilst unwelcome)
iS a necessity “in exceptional circumstances that pose a
real, direct and collective threat fo our lives, bodily and
psychological wellbeing and, might we add to our

livelihoods™

99 The February 2022 date allows for budgets to be tabled in April 2022

and approved before the start of the new financial year on 1 July

2022

L
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With no guarantee that the pandemic infection rate wili minimise, the
IFP suggests that there can be no objection to the suggested date of

February 2022 being extended to 26 May 2022.

This merely adds on three months to the suggested date in the

Commission’s report.

During the added three months, the benefit to be achieved is that the
vaccine rollout would be given more time to reach more peopie
thereby reducing the potential infection rate or threat to life at any
election and the budgets which are required to be adopfed before 1

July 2022 can be adopted.

As the Electoral Commission correctly states in paragraph 265,
Municipal Councils retain competence to function from the time that

tts term expires until a newly elected Council is declared to be

elected.

As the report suggests, there should only be one deferment and in
arriving at such date, there needs to be absolute certainty that the
deferment achieves its objective. The objective of the deferment is

to hold the Local Government Elections in a space which is safe for

each citizen of the country.

2
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A four-month delay from October 2021 to February 2022 is
insufficient time to properly assess and make alrangements for a
safe election. Thus the IFP suggest that the revised date for the

elections be 26 May 2022.

Equally, the IFP would suggest that the elections be held over three
days so as to minimise the number of people being called upon to

vote on any particular day.

The financial implications of holding an election over a period greater
than a single day must be considered by the Electoral Commission
so that it can properly assess what financial implications need to be

considered.

Accordingly, the IFP approves of the process suggested by the
Electorai Commission in paragraph 233 of its founding affidavit, save

for an alteration of paragraph 233.8 to read that:

“The voting date will be 26 May 20227,

20
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INTERESTS OF JUSTICE

I'am advised and submit that it is the interests of justice to grant the
IFP leave to intervene in this application either as a party or as

amicus curiae.

I respectfully submit that it is evident that the IFP’s submissions are
substantially different to those which are to be advanced, or likely to

be advanced by other parties in this application.

The IFP undertakes not to unnecessarily repeat submissions of other

parties. | submit that the IFP’s submissions will be of assistance to

this Court.

In light of the short notice which has been given to the IFP relating to
this application, the other parties were not contacied and, as such, |

am unable to advise as to whether they have any objection to the

intervention.

A3
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H. CONCLUSION

113 Having regard to all of the above | respectfuily request the above
Honourable Court to grant the Order as sought in paragraph 1,

alternatively paragraphs 2 and 3 as foreshadowed in the notice of

motion prefixed hereto.

\FRatenss]

VELENKOSINI FIKI HLABISA

| hereby certify that the deponent knows and understands the contents of this
affidavit and that it is to the best of the deponent's knowiedge both true and
Correct. This affidavit was signed and sworn to before me at /{,’4 on

this the ééay of: ,4/_««4/2621, and that the Regulations contained in
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19 August
1977, and as further amended by R1428 of 11 July 1989, having been compiied

with.

“///"
COMMISSIONER

Full names:
Address:
acity:

ROBIN TOPPING

C/O THORPE AND HANDS INC.
4th FLOOR
6 DURBAN CLUB PLACE
DURBAN

COMMISSIGNER OF OATHS
PRACTISING ATTORNEY

OATHS




Inkatha Freedom
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‘SOUTHAFRICA

Results Summary - All Ballots

Printed on: 2016/08/11 16:49:53

Electoral Event:
Province:
Municipality:
Ward:

Voting District:

LOCAL GOVERNMENT ELECTION 2016
KwaZulu-Natal

Al Municipalities

Al Wards

All Voting Districts

. ACADEMIC CONGRESS UNION

" AFRIGAN CHRISTIAN DEMOGRATIC

" PARTY

- AFRICAN INDEPENDENT
| CONGRESS
MANTUNGWA

. AFRICAN
. COMMUNITY

. AFRICAN NATIONAL CONGRESS

' AL JAMA-AR

i

9,353 |

1,822,619

- AFRICAN PEOPLE'S CONVENTION

1,009 |

0.03 % | 10691  0.03%
0.29 % | 9432°  029% ,V
38,037 w 148 % | #
0.07% !  3372.  010%!
56.02% ' 1,906,159 |  58.95%
0.7 %
0.20 % | 0.18 %

0.26

1.43 %

0.32%

w.
i

v

N

6

1of4

4




. ALLIED MOVEMENT FOR CHANGE

CHRISTIAN DEMOCRATIC PARTY

| CONGRESS OF THE PEOPLE

| DEMOCRATIC ALLIANCE

. DEMOCRATIC LIBERAL CONGRESS
ECONOMIC FREEDOM FIGHTERS
: INDEPENDENT

. INDEPENDENT PEOPLE'S PARTY
. INDEPENDENT RATEPAYERS
 ASSOCIATION OF SA

| INKATHA FREEDOM PARTY

' |SITHUNZI SOM-AFRIKA ECONO
FIGHTERS

| KINGDOM GOVERNANGE
| MOVEMENT

MINORITIES OF SOUTH AFRICA

!

2,297

4,702

484,849

6,810

109,932 :

0.07 % :

{
0.06 % w

0.06 % i

i
H

0.07 % |

0.00 % :

14,90 % :

j
i
0.21 % M
i

3,38 9% !

4.44 %

0.03 %

0.02 %

0.00 % :

0.12

o\o.

1
)
|

114

0.14 % _W 5,486 |
: M

597,306

908

3,018

531 °

i
:
i

0.01 %

017 %

0.00 %

0.09 % |

3.50 % |

ot_b %!

e _u..,ﬁ %

Page: 2 of 4
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 MINORITY FRONT

"NATIONAL cmgoomﬁ_m
CONVENTION

0.03 %

0.03 %

z>joz>r FREEDOM PARTY i~
CATONALPEOPLES 1 agel —
 AMBASSADORS

_u>z >mﬂ.0>z.ma Oozoxmmm Om
>N>z_>

PEOPLES ALLIANCE #

PECOPLE'S REVOLUTIONARY

'MOVEMENT :
_. ROYAL LOYAL PROGRESS 1,050 1 0.6

SOUTH AFRICAN POLITICAL PARTY

. STRENGTH OF HUMANITY

Axm PROMISE OF FREEDOM 35 |

ovaLmes o14%
- vl
UNITED DEMOGRATIC HOVEMENT Comwl

0.09 %

0.04 % ¢

0.02% |

0.12% i

0.61 %

0.14 % |

0.01 % |

0.06 %




b9

UNITED RESIDENTS FRONT 0.01 %

. VRYHEIDSFRONT PLUS

0.12%

0.00 %

i

0.01% _

b

ge

4 of 4
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SOUTHAFRICA

Electoral Event:
Province:
Municipality:
Ward:

Voting District:

Results Summary - All Ballots

Printed on: 2016/08/11 16:49:53

LOCAL GOVERNMENT ELEGTION 2046
All Provinces

All Municipalifiss

All Wards

Al Voting Districts

 ABARLALI BEMZANSI
ORGANISATION

ABANTU DEMOCRATIC :

' REVOLUTION

' ACADEMIC CONGRESS UNION

. ACTIVE MOVEMENT FOR CHANGE

ACTIVE UNITED FRONT

- ADVIESKANTOOR

. AFRICA MUSLIM PARTY

4,164




. AFRICAN CHRISTIAN >r_._>zom-
>mmmx>zm_ﬂ CHRISTEN >_._._>zm_m

0.00% 654 0.00%

0.41%

' AFRICAN CHRISTIAN DEMOGRATIC
. PARTY

62,454

i
26,536 M 0.31 %

'
m

| 039%

| AFRICAN FREEDOM SALVATION 0.00 % | 0.00 % 0.00%:
AFRIGAN INDEPENDENT C ne
Gonoress 145,818 0.98 % 00307 | 116% | 338,783 0.87%
- AFRICAN LIBERATION PARTY - S s 000 % | - -  000%
. AFRICAN MANDATE CONGRESS 786 W 0.01% 1. 0.00% S 42000 0 0.00%
| AFRICAN MANTUNGWA : ST R : A S
ComuNTy w 3372, 0o2% | - s7m8. . 002% 6,777 o 125550 0.03%
AFRICAN NATIONAL CONGRESS 7977.723 . 6334% | 8,121,466 m 54.48% | 16,099,189  53.91% | 5347,113 61.79% 5,302 | - 5568 %

| AFRICAN PEACE PARTY 58°  0.00%. 000% . ]

000%

L 022% 19,002 M 0.22%

| AFRICAN PEOPLE'S GONVENTION 0.17 % |

0.02%

N

;p. .
-]
-

w

” >EN.O>Z _umO_urm S m00_>_._m._.
M _u>m._:<

L 002%, 1338 002%

o 002%

AFRICAN POWER MOVEMENT 0.00% | U000 % . .  000%
' AGANG SOUTH AFRICA 1,436  001%: 0.02 % 0.02 % 001 %

0.03 % |

AGENCY FOR NEW AGENDA 5071  0.00% 01 %

Page: 2 of 16
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2

- AGENDA TO CITIZENRY
| GOVERNORS

” AL JAMA-AH

541 |

19,018

SRR, S

0.00 %

0.13 %

. AL SHURA PARTY

_ALL UNEMPLOYMENT LABOUR |
- ALLIANCE .

B R
i

0.01% |

0.02 % |

| ALLIANCE FOR DEMOCRATIC
- FREEDOM

' ALLIANCE OF DEMOGRATIC
CONGRESS

- ALLIED MOVEMENT FOR CHANGE 2,297
ALTERNATIVE AFRICAN 105 |
ALLEGIANCE M

' ALTERNATIVE DEMOCRATS 267 |

. ANSWER FOR COMMUNITY 230

. ARE AGENG AFRIKA
 ASISIKIMENI COMMUNITY
' DEVELOPMENT AND ADVICE

: AZANIAN ALLIANCE CONGRESS 137

0.00 % -

0.01% !

0.01 % |

0.00 %

0.02%

0.00 % !

0.00 % |

867

1,066 :

62

299

0.00 %

0.12 %

0.00 %

0.01 %
0.01 %

0.00 %

0.01 %

799 001%

0.04 %

0.00 %

467 0.00%

L ooon

g; 3 of 16




15

: AZANIAN PEOPLE'S ORGANISATION

 BITOU INDEPENDENT PARTY

' BOLSHEVIKS PARTY OF SOUTH
 AFRICA

' BOTHO COMMUNITY MOVEMENT

' BOTSHABELO UNEMPLOYED
 MOVEMENT

BREEDEVALLE! ONAFHANKLIK

 BUILDING A COHESIVE SOCIETY
' BUSHBUCKRIDGE RESIDENTS

- ASSOCIATION

 CAPE MUSLIM CONGRESS

. GAPE PARTY/! KAAPSE PARTY

- BADIRA MMOGO FREEDOM PARTY

0.07 %

0.00 %

0.

o.oma\ow

0.00 % 406

0.16 % m 24,889

!

0.02 % |

: CHRISTIAN DEMOCRATIC PARTY

. CHRISTIAN DEMOCRATS

. GHRISTIAN UNITED MOVEMENT S
' (THE RIGHT CHOICE)

A

2,012 0.01% | 24000  0.01%
0.02% ' 2204,  0.01%
0.00 % | 0.00 % |

0 0.00% 57

0.00 % 288

3,386

0.00 %

0.00 %

0

00

0.28% I’

0.00 %

1 000%

RCXIT




. CIvIC ALLIANCE OF SOUTH AFRICA

| CIVIC INDEPENDENT
. CIVIC VOICE 2,869 |  0.02%
_ GIVIC WARRIORS OF MARULENG 2810 0.02%

- COLOURED VOICE

W Ooms_scz_jx >z_u Eowxmxm

 ALLIANGE m
GOMMUNITY CONGRESS 1621  000%
| COMMUNITY PARTY H 269 | _

0.00 %

' CONGRESS OF THE PEOPLE

62575  0.42% |

 DYALMEDIA GIVIC ASSOCIATION | 136]  0.00%

H
i
i

- B ﬂ e i e m -
" DEMOCRATIC ALLIANCE 4,004,207 W 26,77 % | 4,028,

 DEMOGRATIC ASSOCIATION OF 0%
| WITZENBERG INDEPENDENCE . 000%]

CEMOGRATIC COMMUNITY o
 MOVEMENT 0.00 % |

=)
~

498

5180 0.00% 496

177

087

|

264 -

.WMM_.WWWB._O _ZDm_umz_umz.H. : - 0.03 % m.

oooo\o"

0.

02 %

0,00 %

382|044 %

0,01 %

C.07 %

Page: 5 of 16



15

DEMOCRATIC
| ASSOCIATION

Zm<< CWIC

DEMOCRATIC LIBERAL CONGRESS W

[ S

6,810 |

1, mmw

1,910

 DIE FORUM

| DIENSLEWERINGS PARTY 1400 001 %!
“DIKWANKWETLA PARTY OF SOUTH | w .
RPRICA . saw0, 004%|

| ECONOMIC FREEDOM FIGHTERS 1 1,217,713 ©BA4%.

"ECONOMIC GROWTH A, i
| ORGANISATION 62j  0.00%)

meWICrmZd OOZ:SCZSJ\

 MOVEMENT 444

FEDERATION OF DEMOCRATS

. FORUM 4 SERVICE DELIVERY

o>z>o>w> COMMUNITY FORUM

OmOwOm _Z_umﬂmz_umz._.
w>4mﬁ><mmw _uowc_s

' GOURIKWA KHOISAN

HANTAM ONTWIKKELINGS FORUM

0.06 %

|

_w,

0.00% |

0.00 % ,
019 % |

0.00 % |

0.00 % °

0.00 % w

1,

1,228,949

26

28,849

0.00%

104 |

0.00 % |

0.00% !

0.00 %

0.19 %

0.00 %

0.00

: o

00 %

599 |

i

H
i

29,180 |

H

H

-

t
A

0.00 %

0.02 %

0.08 %

0.01 %

on
a1 %

~000%.

0.34 %

0.00 %

Page: 6 of 16
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WIS LORDSHIP TO SAVE AND LEAD |
!

: _xcm>m> rmm_Ném _zummmzomzq

| MOVEMENT

“,_ INDEPENDENT
ORGANISATION OF SOUTH AFRICA

,z Omﬂmz_umz._. OOCZO_rrOIm

ZUmﬂumZUmz.ﬂ PARTY

_ZUm_umZUmz._. PEQPLE

: INDEPENDENT RATEPAYERS
_ASSOCIATION OF SA

_zomnmzomzq SPORT
. INGUBO YESKHET

T INKATHA ﬂ_»mmDO_s PARTY

“INTERNATIONAL R
 CONGRESS

“AFRIKA ECONO

KAAP AGULHAS o

i
0.00 %
,_ o

C o 0.00%

P

0.10% [ 304 0.10° 13763,  046%
- e u ~ e : L : ¥ : o — e T -....x..':ﬁ.ml S e i s
2036  001% _ 2,097 |
| |

149  000%

0.01% | 24427 o_.u‘____o\_c

0.02% |

0.00 % | 1641 : - 0.00 %

216 : 0.00 %

636,674 | 4.27 %

1077  001%

oos !  001%| 990 000 ) ,oooe\.._._“

001%.

394 000% |

Page: 7 of 16




| KAROO DEMOCRATIC FORCE

- KAROO ONTWIKKELINGS PARTY

. KGATELOPELE COMMUNITY FORUM:
KHAI-MA ONAFHANKL
KANDIDATE KOALISIE

0.01 % |

0.01%

IKE

 oa0%

KHOISAN KINGDOM AND ALL
. PEOPLE

0.00 % - 602 0.00% !

KHOISAN REVOLUTION 0.02%

2806,  002%| 0:02% |

- 002%)

'(INGDOM GOVERNANCE .” m w
O VEMENT : 51/  000% 211, 000%

KNYSNA UNITY CONGRESS

535  0.00% 503!  0.00%

w
= _o.coa\a_w - :
M

7 0.00% 5261 001%)|

i
i
]
g
j
e
i
i

' KOUKAMMA INDEPENDENT PARTY | A7 0.00% 167 0.00%

" LAND CLAIMS FIGHTERS 0.00 %

i
i
il
A

DEPENDENT 0.01 % C 001 %l = i : - 0.01% |

0.00 % |

LEBALENG COMMUNIST PARTY 1430 000% e 000% 2891 L | Looagel 000

%

7 .
Q ,ﬂ.ua ] ém@m. Bof 16




. LEBOWAKGOMO GIVIC
|ORGANIZATION

rm_IrO LA SETJHABA RAINBOW

#mnm_.rm..ZXC?__E _um<mr0_u2_mz.ﬂ
_u>w._.<

:mmxﬁomm PARTY

LIMPOPO wmm.umzqm >mwoo_>._._o% . M . 440l 000%

799 W 0.01 %

S SR

0.00%

1
1
et e

e e e

. LOCAL PEOPLE'S PARTY

b _,__H.ou.o_e_,\o.

et i

MALAMULELE COMMUNITY
ASSOCIATION

o ‘,.c..oo.. m..\o.

. MALETSWAI CIVIC ASSOCIATION “,. 878 | 0.01 %

. MARULENG COMMUNITY FORUM | 114 ¢ 0.00 %

c.oo %
. MERAFONG CIVIC ASSOCIATION 124, 0.00%

 METSIMAHOLO COMMUNITY

- ASSOCIATION 0.01% !

| MINORITIES OF SOUTH AFRICA 0.03% 3,018

0.04 %

0.01 %

 MINORITY FRONT 005% . 5874
: e

xm%%wmﬂ(oﬂz\y RESIDENTS o amel eoi%: 108

1,253 0.01 %

Page; 9 of 16
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. MOOKGOPHONG PARTY

 MOVEMEANT OF GOD

 MOVEMENT DEMOCRATIC PARTY

 MPUMALANGA PARTY
MTHATHA RATEPAYERS AND
 RESIDENTS ASSOCIATION

“NASIONAAL DEMOKRATIESE
PARTY/NATIONAL DEMOGRATIC
PARTY

- NATIONAL DEMOCRATIC

. CONVENTION

' NATIONAL FREEDOM PARTY

| NATIONAL PARTY SOUTH AFRICA

- MUSINA MUTALE UNIFIED FRONT

NATIONAL INDEPENDENT PARTY

0.01

0.01

2101 0.00%

0.01 %

%

148'  0.00%

076 0.01%

L 1988 001%
moweeorEs T T T T o
- AMBASSADORS m%w 0.01 %

' NATIONAL PEOPLE'S PARTY

0.01

-
: —
PN

%

0.00 % |

1

U

0.00 % ;

0.00 %

i
!
W

|
i
L.

1
!
|
i

360 _

0.00 %

102 |

1,061

0.00 %

O_Si.

0.01%

2,296

721

0.02 %

0.00 %

0.60 %

0.00

0.00 % |

0.04

Yo

0.00 %

Page:

10 0f 16




e

Z>,_._Oz>§m4 OOrOCWmU PARTY
Oﬂ mOC,_‘I _Pmm_o.o,

. NEW Omme.ﬁ._Oz PARTY

OPERATION KHANYISA MOVEMENT
|  PALMRIDGE COMMUNITY FORUM

"PAN AFRICAN SOCIALIST |
' MOVEMENT OF AZANIA

AN AFRIGANIST CONGRESS oF |
AZANIA !

- PAN AFRICANIST MOVEMENT

' PATRIOTIC ALLIANGE
. BATRIOTIC ASSOCIATION OF
' SOUTH AFRICA

' PEOPLES ALLIANCE

PEOPLE'S CIVIC ORGANISATION

 PEOPLE'S DEMOCRATIC |
MOVEMENT

'PEOPLE'S REVOLUTIONARY
 MOVEMENT

. PLAASLIKE BESORGDE INWONERS

_ 0.19
0.00
0.07

6.00

0.03

0.02

%

0.01% |

%

nxvm

%

% |

%

0.00 % r

0.01 %

0.00 %

R

f

0.00 %

2,850 |

4,038

2,542 ¢

Page: 11 of 16




| PREM PEOPLES AGENDA |

.. x>zu_“ozqm”z ﬁmovrmm PARTY

wmm_omzom >mwoo_>.:OZ O_u
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The IEP has <alled for the local government elections
to be delayed.

The party says that Covid-19 is a threat to the
proposed 2021 polls.

Party president Velenkesi Hlabisa satd, despite the
uncertainty, they were stifl ready should elections go
ahead.

The Inkatha Freedom Party {FF} has called for the
upcoming local govemment eiections to be postponed,
saying it would be tod risky given the Covid-12
pandemic.

"We simply cannotrisk plunging the country deeper into
crisig. if infection rates soar. & harder lockdown will be
inevitable, and the censequences for cur economy
could be irreparable. This is why the IFP has been
calling for the postponement of these glections,” [FP
president Velenkost Hiabisa said on Tuesday.
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He said that, while his pary was well prepared for
elections, they feit that the risks outweighed the needs

of a democratic process.

READ | IEC is 'ready' as Ramaphosa announces
election date

Hiabisa said. since lockdown Level 2 was announced in
response to the third wave of infections, numbers had

only gene up.

"Since that announcement, infection levels have
continued to climb and there is no doubtthat an
increasing number of lives will be lost in coming
months.

“This is a devaststing reality, but itis further complicated
by the fact that our country is scheduled to hold local
government elections just four months from now.”

ALSO READ | IFP meets on postponing lecal
government clections

He highlighted that, at the end of July, the Electoral
Comemission of South Africa (IEC) would know the
outcome of the inquiry led by former deputy chief
justice Dikgang Moseneke, into the possibiiity of
holding free and fair elections under present conditions.

“One of the overriding difficulties is predicting what the
situation will be four months from now. Wil we stili be at
tockdown Level 2, or will matters have worsened? The
second difficulty is that the 1EC may hove the capacity
to provide hand sanitizer and take temperatures at
every voting station, butthat by itself cannot counteract
Irrespotisible human behaviour.

nWe know that some people de not wear masks
consistently and properly. Just take & walk through the
streets outside and count the number of people you
sea wearing their masks below their chins, If those
same people, all on one day, use public transport and
queue at voting stations, this virus will be highly mobile”
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Hlabisa questioned how those self-isolating could
participate in the democratic processes afforded 1o
them in the Constitution.

*and how will those selfisoiating, whether due 1o
infection or close contact, be able ko vote? The chances
are, they will leave their homes and potentially spread
the virus. Preventing them from voting would be an
infringement on their gemocratic rights.

“We simply cannot risk plunging the country deeper into
crisis. If infection rates soar, 3 harder lockdown will be
inevitable, and the consequences for our econcmy
could be irreparable.”

Ready

Hiabisa said, despite caifing fora postponement of
elactions, the IFP was ready for them should they take
place.

s fact, based on by-election results. we appear to be
the only oppostion party on an upward trajectory. This
makes sense, because in the present circumstances of
the national crisis, citizens are desperate fora voice of
reason and a leadership of integrity. The [FP's strengths
are coming to bear in this difficult ime.”

He said they were siming 1o win municipalities in
KwaZulu-Natal.

mfe have a tremendous opportunity to increase our
support in these elections and take over leadershipin @
number of municipalities in KZN. We are ready to de
that, but politics cannot teke precedence over the need
to save lives and protect families.”
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Hiabisa said that, whether the elections were tater this st i o Aol VY
year or even next year, they wouid win municipalities
from the ANC. Centact Us

Folbow:

e have identified them and our programmes on the

ground are in good shape, and we know we will win @@

those municipalities. We will take wards fram the ANC.
in 2024, we are taking back KZN. This plan has been in
action for quite a long time.”
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SUBMISSION OF THE INKATHA FREEDOM PARTY

TO THE INQUIRY INTO
ENSURING FREE AND FAIR LOCAL GOVERNMENT ELECTIONS DURING COVID-18

18 June 2021

Justice Dikgang Moseneke
Chairperson

Tugela House

1303 Heuwel Road

Centurion, 0157

Via email  freeandfair@elections.org.za

INTRODUCTION
The IFP appreciates this opportunity to make a presentation on the feasibility of holding

Local Government Elections on 27 October 2021.

It is our submission that, despite the Electoral Commission’s proclamation of electoral
preparedness, maintaining the date of 27 October 2021 will compromise free and fair
elections due to current applications of the Disaster Management Act and the reality of life
in our communities.

Ensuring that elections are free and fair requires more than mere preparedness of the
election machinery. It demands that political parties and candidates are able fo campaign,
and that the electorate is able to make informed decisions. Above all, voters must be free to

vote without fear and without lives being threatened.

CONSTRAINTS ON FREE AND FAIR ELECTIONS
We wish to point out the following constraints to holding free and fair elections on 27 October

this year —

\E %




1.  Ability of poiitical parties to comply with IEC requirements
Established political parties, such as the Inkatha Freedom Party, have intemal party
guidelines on candidate selection for public representatives. For us this requires branches

to meet and nominate candidates for wards and proportional representation in their various

municipalities.

Given the Alert Level 3 limitations on the number of people that can meet, which — as from
15 June 2021 — is 50 people indoors and 100 people outdoors with social distancing, our

ability to select candidates is severely constrained.

To enable candidate selection the only solution would be to use virtual technology, which in
real life applications has its fimitations. This will advantage parties with core support amongst
higher income urban communities, as accessibility to modern technology is not restricted,
whilst parties with their core support in lower income and rural areas will be disadvantaged.

as the cost and accessibility of technology is limited.

2. Ability of political parties to campaign

To ensure that elections are free and fair, afl contesting political parties must be able to
campaign and present their values, beliefs and manifestos to potential voters. Again, as
previously stated, given the limitations of personal interaction this will advantage parties and
voters in higher income urban communities. It is our assertion that forcing this election date

will impact on the freedom of choice and ability to make that choice in our economically

disadvantaged and rural electorates.

3. Impact on Elections

Current government messaging focusses on staying away from closed or crowded spaces
and staying at home as much as possible. During voter registration and on the election day,
voters will be expected to do the exact opposite. Given the current situation in our country,
voter turnout may prove to be so low that this election could not be considered a fair

democratic process.

Alternatively, we can use the example of American voters who voted before elections to limit
the number of people going to voting stations on election day. In South Africa, we do not

have mail-in voting or voting at the polling station in days leading up to the election; but we

e 7




do have Special Votes. Will provision be made for voters who wish 10 limit their potential

exposure to Covid-19 to cast Special Votes?

According fo the IEC, there are currently 25,742,038 voters in South Africa and in the 2016
Local Government Elections 15,205,936 ward votes and 15,189,423 proportional
representation votes were cast. If approximately half of potential voters are to make use of
these Special Votes, can the IEC give assurances that they have the mechanisms in place
to send out officers and collect more than 7 million Special Votes? It must also be peinted
out that electoral fraud is frequently identified in the process of Special Votes, as logistically

this process is more vulnerable than ordinary voting.

4, Protecting the democratic right to vote

It would be unconstitutional to disenfranchise voters due their Covid-19 status. However,
aside from Special Votes, only voters who are physically able to get to a voting station can
cast their batlot. This means that Covid-19 positive hospital patients will not be able to vote.
Neither will those who are positive and in self-quarantine. In addition, anyone who has had
close contact with a positive case and is self-isolating will not be able to vote, without
potentially risking lives.

We are effectively asking our citizens to choose between protecting lives and voting.
Undeniably, there will be cases of infection from people travelling and congregating 1o voie.

While it cannot be quantified, there will be resultant loss of life if elections are held on 27

October 2021.

CONSTITUTIONAL REQUIREMENTS

The IFP submits that by implementing the Disaster Management Act 57 of 2002, the
Government has limited human rights as enshrined in our Bill of Rights. specifically freedom
of movement and the right 1o assembly. Given the circumstances and the seriousness of
the Covid-19 pandemic and the need to take drastic measures to ensure the safety of our
people, we have supported this declaration of a State of Disaster. But any election

conducted during this State of Disaster, while human rights are limited, cannot be free nor

fair.

CONDITIONS FOR THE HOLDING OF FREE AND FAIR ELECTIONS

We submit that in order for free and fair elections to be held, the following criteria must first

be met —
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1. The State of Disaster must be lifted and there must be no restrictions on the ability of
the people of our country to move sbout or congregate;

2. The infection and mortality rate in South Africa must have decreased consistently
over a period of ime and scientific pr jections should indicate further declines;

3. At least 60% of our population must have been vaccinated.

CONCLUSION
We urge the Inquiry to recommend that the IEC act on Section 21 of the Electoral Act 73 of

1998 —
“The Gommission may request the person who caffed an election {0 postpone the voting day
for that election, provided the Commission is satisfied that:-

a) The postponement is necessary for ensuring @ free and fair election; and

p) The voting day for the election will still fall within the period as required by the

Constitution or national or provincial legislation thereunder.”

With regard to sub-section (b} itis our belief that when our Gonstitution was written the intent
was to ensure that democracy reigns supreme. Given the reality of our current lives we as
the Inkatha Freedom Party put the safety and security of our people before all else — we
choose life.
There cannot be free and fair elections during a State of Disaster and when voters fear
exercising their right 1o vote. It is essential, therefore, that the 2021 Local Government
Elections be postponed.
We ask of this Inquiry 1o nave the courage and commitment to put the lives of our people

first. The principle of democratic elections is meaningless when the exercise of that principle

places lives in jeopardy.
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The EFF has sent a legal letter 1o President Cyril Newsletters %5

mamaphosa's office demanding that the lockdown Sundays With City Press
reguiations should be relaxed to aliow political
gatherings in compliance with all Covig-18 protocols

and restrictions.

The letter, from lan Levitt Attornay’s and Conveyancers,
was sent on Monday.
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The party highligited that the eurrent reguiations
constituted an unjustified limitation to sections 17 and 1@
political rights guaranteed by the Constitution.

Read: EFF calls for pcstponernent of local government
elections and suspends its political activities

“These lockdown reguiations prohibit 2 political party
from engaging in programmes and activities to hold
government accountable for its actions and furthermore
prohibit the campaigning of poiitical programmes and
activities in preparation of this year's local govemmeant
elections [which are likely to take place in Novembery”

reads the letier.

The prohibition of political gatherings is
iliogical and irrational, specifically when oné
can gatherata public beach or swimming
pool, but are criminalised when they gather

io challenge government, to protest or
assemble peacefully.

EFF e

The red berets believe that allowing social activities
cannot be more Important than political rights.

»One scrutinises the balance of the lockaown
regulations which allow for gathetings in restaurants,
large workspaces. faith-based institutions, museums,

bheaches.

“The prohibition of political gatherings Is illogicat and
irrational, specificaily when one can gatherata public
peach or swimming pool, but aré criminalised when
they gather 10 challenge government, to protest or
assemble peacefuily.”

The EFF gave Ramaphosa until Friday to respond to s
demand.

Read: Dashiki | Safety comes before sport or

selfishness

In & statement on Sunday, the party threatened to go to

court it did not get a positive response.

“Refusal to do so wili necessitate that we take additional
steps, including approaching the courts to challenge
the constitutionality of ciesing the political space,” the

statement said- '
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I. Introduction

1. The fight against the Covid-19 pandemic has led many countries to resort to emergency
powers. The enormous extent of the challenge posed by the pandernic requires great democratic
resilience in order to avoid that emergency powers curtail fundamental rights and conflict with the
rule of law. On the other hand, States are expected to anticipate the relevant dangers, be
proactive and take any measures they deem appropriate in advance, by application of the

“precautionary principle”.!

2. The Venice Commission has previously studied states of emergency and has produced
both general reports and country-specific opinions on both constitutional provisions and
emergency legislation. A compilation of the Commission’s works in this area provides guidance
into the Commission’s specific findings (CDL-PI(2020)003). The Commission has also launched
an Observatory of the state of implementation of dedarations of states of emergency and of
emergency legislation in Venice Commission member-states.

3. Reflection on the challenges posed by states of emergency continues. This report should
be seen as a contribution to such reflection. It is based on the observation of the current states
of emergency but can be applicable mutatis mutandis to any situation of emergency.

4. it should be said at the outset that identifying best practices in this area is not simple: the
current experience shows that even states with very similar constitutional models, such as

Sweden and Finland, can have quite different ways of dealing with emergencies. it seems evident
that hisfory and cultural factors play an important role in this context.?

ll. Reflections
A. State of emergency: definition and substantive requirements

5. A state of emergency is a - temporary - situation in which exceptional powers are granted
to the executive and exceptional rules apply in response 1o and with a view to overcoming an
extraordinary situation posing a fundamental threat to a country. Examples include natural
disasters, civil unrest, epidemics, massive terrorist attacks, economic crisis, war and military
threats. The existence of the state of emergency is premised on the dichotomy between the
norm(alcy) and the exceplion. A necessary precondition for declaring a state of emergency
should therefore be that the powers provided by normal legislation do not suffice for overcoming
the emergency. The ultimate goal of any state of emergency should be for the State to overcome
the emergency and retum to a situation of normalcy.

B. Principles governing the state of emergency

6. The only legitimate aim and legitimate ground for adoption of emergency measures isto
heip the State overcome an exceptional situation. It is the nature, severity and duration of this
exceptional situation which determines the type, extent and duration of the measures that the
State may lawfully resort to. Emergency measures should respect certain general principles
which aim to minimize the damage to fundamental rights, democracy and rule of law. The

1 See e.g. the order given by the French Conseil d'Etat to the Prime minister and to the Minister of
Health in respect of the extent of the emergency measures: hitos:/fwww.conseil-
etat.frfressources/decisionsmoonten‘iieusesldemieres—decisions—importanteslconseil—dwetat-22—mars-
2020-demande—de—conﬁnement—total.

2 See, e.g. Jonsson Comell, Anna, Salminen, Emergency laws in comparative constitutional law,
German Law Journal, 2019, 233-24Q. For national examples, see amongst cthers
https://verfassunasblog.de/ category/debates/covid-1 9-and-states—of—emerqencv—debates/ .
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measures are thus subject to the triple, general conditions of necessity, proportionality and
temporariness.

7. The assessment of the three conditions is not a once-for-ever issue. As the situation
changes over time, the measures should refiect these changes (they may become stricter, if the
situation gets worse, they have 10 become less strict, if the situation gets befter).?

a. Overarching principle of the Rule of law

8. The existence of the state of emergency is premised on the dichotomous view between
the norm{alcy) and the exception. According to the so-called sovereignty approach, the state of
emergency lies outside the legal regulation and is not subject to it. According to the so-called rule
of law approach, the state of emergency is itself a legal insfitution, which is subject to legal
regulation, though the rules applicable to it might be somewhat different from those applicable in
times of normalcy. Current international law as well as virtually all national legal orders adhere to

the latter approach.

9. The Venice Commission has stated in this respect that “[flhe concept of emergency rule
is founded on the assumption that in certain situations of poiitical, military and economic
emergency, the system of limitations of constitutional government has to give way before the
increased power of the executive. However, even in a state of public emergency the fundamental
principle of the rule of faw must prevail.* The rule of law consisis of several aspects which are all
of eminent importance and have to be maintained in an integral way. These elements are the
legality principle, separation of powers, division of powers, human rights, the State monopoly of
force, public and independent administration of justice, protection of privacy, right to vote,
freedom of access to political power, democratic participation in and supervision on public
decision making, fransparency of govemment, freedom of expression, association and assembly,
rights of minorities as well as the majority rule in political decision making.’ The rule of [aw further
means that govermmental agencies must operate within the framework of law, and their actions
must be subject to review by independent courts. The legal security of individuals must be
guaranteed.®

b. Necessity

10. Under the condition of necessity (direct link), only measures which are necessary to help
the State overcome the exceptional situation may be justified. The general purpose of emergency
measures is overcoming the emergency and returning to ‘normalcy’. This entails that the state of
emergency must be terminated immediately after the emergency has passed and the powers
established by normal legislation suffice for coping with the situation.

¢. Proportionality

11.  Under the condition of proportionality, States may not resort to measures that would be
obviously disproportionate to the legitimate aim (in terms of their severity or the geographical

3 Srov. "Las autoridades deben evaluar permanentemente la necesidad de mantener la vigencia de cada
una de las medidas temporales de suspension o restriccion adoptadas.” CIDH, Resolucién No. 1/2020,
Pandemia y Derechos Humanos en Las Américas, el 10 de abrit de 2020, para 29.

; %)L—AD(ZO? 1)049, Opinion on the draft law on the legal regime of the state of emergency of Armenia,
5 CDL-AD{2006)015, Opinion on the Protection of Human Rights in Emergency Situations, § 34.

6 2[4)L—AD(201 1)048, Opinion on the draft law on the legal regime of the state of emergency of Ammenia,
§44.
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area covered by the emergency measures). If they have a choice between several measures,
they should choose the ones which are less radical.

12.  The principles of necessity and proportionality are relevant not only to the extent that
emergency measures limit and may even derogate from not only constitutional fundamental
rights, but also human rights enshrined in the European Convention on Human Rights
(hereinafter ECHR) and the UN International Covenant on Givil and Politicat Rights (hereinafter
ICCPR.) They are pertinent even as restrictions on emergency measures which do not have such

effects.
d. Temporariness

13. Under the condition of temporariness, emergency measures may only be in place for the
fime the State experiences the exceptional situation. They must be terminated once the
exceptional situation is over. They should therefore not have permanent effects. Emergency
decrees or other emergency measures shouid not be (ab)used to introduce permanent changes
in legislation or administration. In principle, amendments to the constitution should not be made

during states of emergency.
e. Effective (parliamentary and judicial} scrutiny

14. It is essential that boih the declaration and possible prolongation of the state of
emergency, on the one hand, and the activation and application of emergency powers on the
other hand be subject to effective parfiamentary and judicial control.

f Predictability of emergency legisiation

15.  The emergency regime should preferably be laid down in the Constitution, and in more
detail in a. separate law, preferably an organic or constitutional law. The latter should be adopted
by parliament in advance, during normal times, in the ordinary procedure. In order to avoid
excesses and time-pressures, even emergency decrees and other emergency measures should,
to the extent possible, be drafted in advance.

g. Loyal co-operation among state institutions

16.  As a state of emergency involves derogations from the ordinary rules on distribution of
powers, it is important, for the crisis management to be effective and coordinated and for the
sake of equality and fairness of treatment of all citizens, that all state, regional and jocal
institutions and bodies respect the principle of loyal cooperation and mutual respect between
them.

C. Grounds for declaring a state of emergency

17. A necessary precondition for declaring a state of emergency should be that the powers
provided by normal legislation do not suffice for handling the situation.

18.  The regulation of the grounds for declaring a state of emergency is primarily the task of
domestic law. Each country has its own definition of the circumstances that might give rise to a
state of emergency. Intemational law, however, imposes certain fimits on this regulation. These
fimits stem from international treaties, especially human rights freaties, international customary
taw and general principles of internationa! law {common legal institutions present in legal orders

across the world). Although relatively wide discretion {margin of appreciation) is left 10 States in

G E
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this area, this discretion is not unfettered. There is nO dose list of exceptional situations, which
may trigger the declaration of the state of emergency. If, however, emergency measures entail
derogation from human rights, then the exceptional situation needs to meet the definition of
“public emergency which threatens the life of a nation” (Article 4 ICCPR and Article 15 ECHR).

19.  So far, States have mostly invoked ongoing armed conflicts, massive terrorist attacks,
natural disasters and, more recently, pandemics, to justify such derogatory measures.

20. Since the state of emergency is designed for exceptional situations, it should only be
applied in case of threats which are truly exceptional (and short-term). It should not, conversely,
be applied in case of threats that, however unfortunate and dramatic, are endemic to modemn
societies and can never be fully eradicated (common crime, sporadic terrorist attacks etc.). The
line between the two scenarios, however, cannot be drawn in abstracto.

24.  While the idea behind the declaration of a state of emergency is a dichotomy between
normalcy and the exception, in practice there can be a spectrum between the powers used in the
ordinary situation and those used in an emergency. Al states can be assumed o already have
statutes dealing with public health and epidemics, which grant extensive powers o the
government, which may or may noi be further delegated to nealth authorities, to take drastic
measures of containment (issue quaraniines etc.). Ordinary disease containment powers in some
states can be extensive, $0 that the need for declaring a state of emergency may be lower. The
distinction between ordinary and emergency legislation, however, should not be watered down
(see para. 33 below).

D. Declaration of state of emergency

22 Two types of emergency powers exist: constitutional and extra-constitutional. In the first
case emergency powers are based on the (written) constitution or on an organic or ordinary law
enacted with accordance with the constitution: the state officially praclaims a state of emergency
{in one of the forms foreseen by national law) and, usually, enacts emergency measures. Inthe
latter case, execufive authorities act —and are considered to be entitled to act — in an emergency
on the basis of unwritten (constitutional) principles in order to overcorme the emergency; the state
enacis emergency measures without officially proclaiming a state of emergency.

23.  The first form of state of emergency may be considered a de jure one, the second a de
facto one. The latter form does not necessarily constitute a violation of internationat law. The
absence of a formail declaration may however preclude States from resorting to certain measures
(e.g. under the [CCPR, a derogation from human rights can only take place “¥/n time of public
emergency /.../ the existence of which is officially proclaimed”, Articie 4(1)).

24. A system of de jure constitutional emergency powers can provide betiter guarantees for
fundamental rights, democracy and the rule of law, and better serve the principle of legal
certainty, deriving therefrom. In its 1995 Report on Emergency Powers, the Venice Commission
expressed a preference for the de jure form, recommending that “/e facto state of emergency
should be avoided, and emergency rule should be officially declared””

25.  The declaration of state of emergency is subject 10 the rules enshrined in the domestic
legal order. The rules must be clear, accessible and prospective (available in advance).

26.  Within the system of written emergency powers, the basic provisions on the state of
emergency and on emergency powers should be included in the Constitution, including a clear

7 \enice Commission, CDL-STD(1995)012, Emergency Powers, 1995, p. 30.
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indication of which rights can be suspended and which rights do not permit derogation and should
be respected in all circumstances.® The Venice Commission has previously indicated that “he
emergency situations capable of giving rise to the declaration of states of emergency should
clearly be defined and delimited by the constitution™ This i necessary because emergency
powers usually restrict basic constitutional principles, such as fundamental rights, democracy and
the rule of law. It is up to each State to decide whether one or several emergency regimes will be
recognized. If several emergency regimes exist, the differences between them (causes, levels of
parliamentary oversight, levels of powers to the government, available emergency measures)
should be clearly set in the legal rule. The State should always opt for the least radical regime

available in the given circumstances.

27. I the emergency concerns only a particular terrifory, the deciaration should include a
territorial limitation.

28.  The declaration should indicate the grounds for the state of emergency and enlist the
exceptional powers which can be resorted to. The measures which wil subsequently be
authorized do not need to be enlisted in a single legal act and, obviously, they may change over
time. There should be an explanatory report attached to the original declaration as well as to any
legal act introducing emergency meastre, that should specify the factual and legal grounds on
which the measures are enacted.

29.  The emergency regime should be laid down in more detal in a separate law, preferably
an organic law, if the constitutiona! system includes such a level.’® The iaw should include
provisions on the exceptional circumstances where a state of emergency can be declared;
proclamation of a state of emergency; activation of the use of emergency powers; application of
emergency powers; parliamentary control of proclaiming and terminating a state of emergency
and of legal regulations issued by the executive during such a state; judicial control of specific
emergency measures.

30. It is important that the law on the regime of a state of emergency is adopted in advance,
during normal times. Such a law usually covers various kinds of emergency and includes
provisions on powers which are relevant only in certain kinds of emergency. Therefore, it is crucial
that in the declaration of the state of emergency of in a separate decree, also to be submitted to
parliament for approval, the powers are enumerated which can be applied in the emergency. The
same goes for their territorial scope of application. Again, the principle of necessity requires that
emergency powers can only be activated for such measures which are considered necessary for
overcoming the emergency but fall outside the powers established by normal legislation.

31. Not only should the law on the regime of emergency states be adopted under normal
conditions. In order fo avoid excesses and time-pressures, even emergency decrees and other
emergency measures should, to the extent possibie, be drafted in advance. This allows for a
proper, unhurried, discussion of the balances which should be drawn between competing
interests.

32,  Nonetheless, it may not be excluded that an emergency presents unpredictable
challenges. For example, many states have felt the need and chosen to legislate especially for
the situation caused by the Corona-virus epidemic, including several states which provide, either

8 Venice Commission, CDL-STD(1295)01 2, Emergency Powers, 1995.
¢ Venice Commission, CDL-STD(1995)012, Emergency Powers, 1995, p. 30.
1 COL-AD(2015)037, First Opinion on the Draft Amendments to the Constitution (Chapiers 1to 7 and

10} of the Republic of Armenia,§ 93.
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in their constitution or in ordinary legislation, for wide-ranging emergency measures.'! This
seems to indicate that few, if any states, have folt that their existing emergency laws are adequate
for the present emergency, and have chosen to create a new type of special emergency law, or
have complemented their existing laws dealing with infectious diseases with additional powers.
The peacetime threat to the nation which can assumed to be the “standard” trigger for emergency
powers is “widespread civil unrest”. One shared feature between this threat and the present
epidemic is the need to restrict public assemblies. However, the present epidemic poses different
threats, and so requires different powers.™ In the majority of European states drasfic measures
have been taken, aimed at limiting the spread of the disease, such as quarantine of large areas
where the infection is presumed to be widespread, restricting access to localities where secfions
of the population are known to be at special risk (old people’s care homes etc.), closure of schools
and universities, closing parks and other public areas, closing private businesses or limiting their
opening hours. These drastic measures have in turn triggered an econormic crisis, which in fum
has required other emergency powers {financial measures etc.). The normal method for dealing
with an economic crisis — various ways to stimulate the economy — is not available because such
measures would tend to undermine the health and safety measures aimed at limiting the spread
of the disease. The emergency is thus a “complex” emergency (consisting of different threats)
and so requiring additional types of measures not usual in the civil unrest situation.

33. Framing ordinary legislation on infectious diseases (or other emergencies) 0 flexibly as
to be able to cover all the possible measures necessary to deal with a pandemic (or threat) on
the scale of the present Corona-pandemic carries the danger of bringing about a long-iasting or
even permanent emergency. The Venice Commission has warned against this danger.®

E. Declaration, activation and application of emergency powers

34. Thelegal regime of a state of emergency should make a distinction between the activation
and the application of emergency powers. Activation only entails that certain emergency
measures can in general be taken if the concrete situation so necessarity requires, and
application, in turn, means that the measure is taken. The distinction is important because the
principles of necessity and proportionality are specified differently in these two stages. if
declaration of a state of emergency and activation of emergency powers are separated, these
principles should be respected in three contexts: first, in declaring, prolonging and terminating
the state of emergency; secondly, in activating particular emergency powers, and thirdly, in
applying these powers.

1 gg, on March 23, 2020, the French legislature adopted a law allowing the executive branch to declare
a state of emergency for health-related crises. This law adds several provisions to the nation's Pubiic
Health Code, allowing the executive to declare a “state of health emergency” (état d’urgence sanitaire).
The Norwegian parliament chose not to trigger a state of emergency, but instead adopted a special law
allowing the government fo derogate, by means of ordinances, from the requirements of a large number
of other laws.

12 CDL-AD(2017)005, Turkey - Opinion on the amendments to the Constitution adopted by the Grand
National Assembly on 21 January 2017 and to be submitted to a National Referendum on 16 April 2017,
para. 73: “The differentiation of different kinds of states of emergency is a common solution in many
countries, and a positive one: different types of states of emergency need the utilisation of different
means.”

13 Turkey - Opinion on Emergency Decree Laws N°s667-676 adopted following the failed coup of 15
July 2016, CDL-AD(201 6)037, “the longer the emergency regime lasts, the further the state is likely to
move away from the objective criteria that may have validated the use of emergency powers in the first
place. The longer the situation persists, the lesser justification there is for treating a situation &s
exceptional in nature with the consequence that it cannot be addressed by application of normal legal
tools” {para. 41).

N
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35. A declaration of a_state of emergency should precede the activation and use of
emergency powers. This hoids also for emergencies which fall outside the scope of Art. 15 ECHR

and Art. 4 ICCPR.
F. Competence to declare

36. The declaration of the state of emergency may be issued by parliament or by the
executive. In the latter case, it should be subject to immediate parliamentary approval. The
primary option should be declaration by parliament or a declaration by the Executive which does
not enter into force before approval by Pariiament. However, in particularly urgent cases,
immediate entry into force could be allowed. Yet, even then, the declaration should be
immediately submitted to parliament which can repeal it. It should not be possible for the
Executive to extend the state of emergency beyond a certain time period without the involvement
of the parfiament.

G. Kinds and scope of the emergency measures

37. Public emergency situations involve both derogations from normal human rights
standards and alterations in the distribution of functions and powers among the different organs
of the State.

a. Hurman Rights protection
i. Exceptions

38.  The state of emergency may involve restrictions upon human rights. Such restrictions are
foreseen in human rights treaties and, since most States have their own internal bills of rights,
shall also be enshrined in the domestic legal order.™ There are three main instruments that
human rights law uses, fo accommodate exceptional situations.

39.  The first instrument is exception to hurnan rights. The exceptions exclude from the scope
of human rights certain actions taken in fime of emergency. For instance, Article 4(3) ECHR
stipulates that the prohibition of forced and compulsory labour, enshrined in Article 4(2) does not
extend to “any service exacted in case of an emergency or calamity threatening the fife or well-
being of the community” (par. c))-

40. The second instrument is /imitation to human rights. Limitations are restrictions imposed
on non-absolute human rights, such as the right to freedom of expression, the right to freedom
of association or the right to private and family life. The legitimate aim of protection of health is
contained in Article 5 paragraph 1e, paragraph 2 of Articles 810 11 ECHR and Article 2 paragraph
3 of Protoco! No 4 to the ECHR. These fimitations are subject to a triple test of legality (are
prescribed by law), legitimacy (pursue a legitimate aim) and necessity (are needed to reach the
aim and proportionate o it}.

41, The third instrument is derogation. Derogations are temporary suspensions of certain
human rights guarantees. The possibility to derogate is conditioned on the situation of “public
emergency which threatens the life of the nation” (Article 4(1) ICCPR) or a similar extremely

14 See also COL-AD(2008)015, Opinion on the Protection of Human Rights in Emergency Shuations,
Crpinion No. 358/2005, 4 April 2006.

15 See also Higgins, Rosalyn, Derogations Under Human Rights Trealies, British Yearbook of
International Law, Vol. 48, 1976-77, pp. 281-320; Cowell, Frederick, Sovereignty and the Question of
Derogation: An Analysis of Article 15 of the ECHR and the Absence of a Derogation Clause in the
ACHPR, Birbeck Law Review, Vol. 1, 2013, pp- 135-162.
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serious situation.'® implied derogation is not possible."” Measures of derogation have to meet the
condition of proportionality. States may thus only derogate “fo the extent strictly required by the
exigencies of the situation” (Articte 4(1) ICCPR). The ‘extent refers to the severity of measures,
the geographical area they cover and the period for which they stay in piace.'® The measures,
morecover, must not involve discrimination™ and/or be inconsistent with other obligations arising
under international law, e.g. obligation under international humanitarian law or international
refugee law. Derogation may be used with respect any hurnan rights except for those that are
considered non-derogable. The common core of non-derogable right comprises the right to life,
the right fo be free from tforture and other inhumane or degrading treatment or punishment, the
right to be free from slavery or servitude, and the right to be free from retroactive application of
penal laws.? Fundamental judicial guarantees are also increasingly seen as non-derogable.®!
Derogations also entail procedural obligations (notification to the depository of the relevant
human rights treaties) that should make external oversight easier.?

42. Derogation is not always necessary. As indicated above, the ECHR provides for the
possibility to restrict several rights on account of protection of health (Article 5 provides for an
explicit ground to detain people due to infectious diseases). Other rights contain more general
grounds for restriction, and the European Court of Human Rights (hereinafter ECtHR) takes
account of the context when interpreting the extent of rights.2® Refraining from making 2
derogation may convey the message that a crisis may be handled without resorting to exceptional
powers; on the other hand, a derogation may give a clear indication that certain exceptional
measures are truly exceptional and do not “make the law”. As the Secretary General of the
Council of Europe has stressed, '[ijt is for each state to assess whether the measures it adopts
warrant such a derogation, depending on the nature and extent of restrictions applied to the rights
and freedoms protected by the Convention. The possibility for states to do so is an important
feature of the system, permitting the continued application of the Convention and its supervisory
machinery even in the most critical imes.*

43. States have a margin of discretion to assess whether a public emergency exists and
whether derogations are needed. It is for the national authorities to assess, in view of the
seriousness of the situation and taking account of all the relevant factors, if and when there is a

R '(I'h)e ECHR speaks about “war or other public emergency threatening the life of the natfion™ (Arlicle
15(1).

7 See Cyprus v. Turkey, 4 October 1983, Report of the European Commission on Human Rights.

8 The UN Human Rights Committee specifies that “ihis requirerment relates to the duration,
geographical coverage and material scope of the state of emergency and any measures of derogation
resorted fo because of the emergency”. UN Doc. COPR/C/21/Rev.1/Add. 11 (2001), General Comment
29, States of Emergency (article 4}, 31 August 2001, para 4.

12 The prohibition of discrimination features explicitly in the ICCPR. It is not mentioned in Article 15 of
the ECHR but has been read into it by the ECtHR (see ECtHR, A. and Others v. the United Kingdom,
Application No. 3455/05, Grand Chamber, 19 February 2009, para 190).

20 The catalogue in the ECHR is limited to these four rights. The catalogue in the ICCPR adds the right
not to be imprisoned on the grounds of inability to fulfil a contractual obligation, the right to recognition
as a person before the law, the right to freedom of thought, conscience and religion and, for State
Parties to the 1989 Second Protocol to the ICCPR, the prohibition of the death penalty.

21 |n its General Comment No. 32, the UN Human Rights Committee held that “t/he guarantees of fair
triaf may never be made subject to measures of derogation that would circumvent the protection of
nonderogable rights”. UN Doc. CCPR/C/GC/32 (2007), General Comment No. 32, Article 14: Right to
equality before courts and tribunals and to a fair trial, 23 August 2007, para 6.

22 Ntifications under Article 15 of the Convention for the Protection of Human Rights and Fundamental
Freedoms (ETS No. §).

23 Hassan v. the United Kingdom, 16 September 2014 (Grand Chamber).

24 gecretary General, Information Document: Respecting democracy, rule of law and human rights in

the framework of the COVID-19 sanitary crisis, SG/Inf(2020)11
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public emergency threatening the existence of the nation and if a state of emergency needs to
be declared to combat it. Likewise, it is for the state authorities fo decide on the nature and extent
of the derogations needed to overcome the emergency. However, although states have a wide
margin of discretion in this area, their powers are not uniimited, and the European Court of Human

Rights exercises some supervision over these powers.”

44, Certain groups of individuals might be particutarly vuinerable to human rights abuses in
times of emergency. These include journalists or bloggers, minorities (particularly those that
right be somehow associated with the exceptional situation), human rights defenders and
whistle-blowers and members of political opposition. It is important to make sure ihat members
of these vulnerable groups are not specially targeted (de jure or de facto) by emergency
measures. At the same time, proactive measures should be taken to grant access {0 information

to the population.

45, In addition to providing for grounds for restrictions of human rights in order to protect
public health, it should be recalled that “Article 2 [ECHR] requires the State to take appropriate
steps to safeguard the lives of those within its jurisdiction (see L.C.B. v. the United Kingdom, cited
above, § 36, and the decision in Powell, cited above}; in the public-health sphere, these positive
obligations require States to make regulations compelling hospitals, whether private or public, to
adopt appropriate measures for the protection of patients’ lives.®®

ii. Human Rights likely to be affected by the state of emergency

46. Under states of emergency, and in particular during a pandemic like the present one, the
enjoyment of human rights may be affected in numerous areas of law.

47. The rights of freedom of assembly, freedom of movement and detention are on a sliding
scale.? Property rights will be affected in a number of ways. Central or local government may
have powers to take over and use public or private land to provide for emergency housing, field
hospitals etc.?® As noted, temporary expropriations of essential resources may have to occur and
temporary blockages on exportfimport. 2 Powers may be taken to close privately owned areas
{(shopping centres, sporting faciliies) to discourage people congregating. *

48.  As regards the most common human rights restriction, that is, on freedom _of movement,
in a quarantine the focus is usually on keeping infected, or possibly infected, people in a small
area; certain territorial areas or regions may be temporarily closed down. Covid-19 is a high threat
to older people, and certain other risk groups, and the focus has partially shifted to keeping these
non-infected people isolated from potentially infected people. The demographics in states varies,

2 CDL-AD(2016)010, Turkey -~ Opinion on the Legal Framework governing Curfews, § 67.

26 EGHR, Lambert v. France judgment of the ECtHR (5.6.2015) with further references.

27 ECIHR, Austin and others v UK, [GC], Nos. 30692/09, 40713/09 and 41008/09, 15 March 2012. The
applicants had been “etiled” in small street, without access to tollets, for between 4-7 hours.

28 £¢g in the US, upon a govemors request, the president may—for a ten-day period before a major
disaster or emergency declaration-—direct the Department of Defense (DoD) to use its resources “for
the purpose of performing on public and private lands any emergency work which is made necessary
by such incident and which is essential for the preservation of life and property” (42 U.5.C. 5170b (¢X1))-
After a maijor disaster, the president may call upon the DoD as a “toderal agency” to provide “general
federal assistance” under Sec. 5170a or “assential assistance” under Sec. 5170b.

29 For EU states, there are important issues here relating to free movement of goods.

3 Such powers have been taken in eg Sweden and France. In Norway, to avoid overloading health
care in rural areas, the government prohibited (with certain exceptions) people from using their one’s
own holiday homes, where these were situated in another local authority area than the one where the
person was legally resident (which obviously raises an issue under ECHR Article 8, even if it can be

justified).
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but all European states have a relatively large poputations of old people. « Oid people curfews »
are conceivable, although whatever age is taken as the threshold is likely to be arbiirary.
introducing such a curfew will be politically very difficult of course {(compared to curfews for
younger teenagers, who do not have the vote).

49. The historical evidence is that during emergencies the abuse of human rights is the
greatest®’ The question arises as to whether there is any basis at all for limiting freedom of
expregsion. This concemns in particutar the probiem of spreading of (false) rumours on social
media.3? It can be that offences which might apply in ordinary times, or during the declaration of
a state of emergency, ¢an be used in such circumstances, €.9- deliberately inducing panic in the
public. An argument could be that if making a bomb hoax is punishable, even 10 be seen as
terrorism, then defiberately spreading an « epidemic » hoax can also be. Existing powers to
require intemet service providers to remove « offensive » content might also be employed to
restrict access to grossly misleading information. Obviously, such powers and offences have a
great potential for abuse by authoritarian govemments, a point recognised by the governments
of 16 EU member states in the statement they have issued on the rule of law during the crisis.®

50. in an emergency context, however, restricting freedom of expression would deprive the
public of an essential check on the increased executive powers. The need to gather, circulate
and discuss information on the threat (the virus) and to enable public debates on legitimate
differences of expert opinions, for example on the best containment strategies,* strengthens the
need for a free “market place of ideas”. Free, accurate, responsible and timely reports on all
aspects of the crisis cannot but help the public decide for itself and monifor the actions ofthe
government. Responsible journalism may counter fake news that aim at spreading panic.

51. Requirements of public service may be introduced (see A4 ECHR); the increased needs
of the health services can probably be met by volunteers, but there may in very extreme situations
be a need to require citizens to perform public service.

52.  As concerns data profection/surveillance (Article 8 ECHR), it has been pointed out that
“data protection can in no manner be an obstacle to saving lives and that the applicable principles
always allow for a balancing of the interests at stake. In accordance with Convention 108+ it is
crucial, that even in particularly difficult situations, data protection principles are respected and
therefore it is ensured that data subjects are made aware of the processing of personal data
related to them; processing of personal data is carried out only if necessary and proportionate to
the explicit, specified and legitimate purpose pursued; an impact assessment is carried out before
the processing is started; privacy by design is ensured and appropriate measures are adopted to
profect the security of data, in particular when related to special categories of data such as health
related data; data subjects are entitled to exercise their rights.”*® Metadata has been used to

a Emergency Powers, Science and  iechnigue of democracy, No. 12,
http:."!www.venice.coe.int.’webforms/ documen’isfdefault.aspx?pdfﬁ!e=CDL—STD(1 995)012-e

32 On Sunday, {22 March), Bulgarian President Rumen Radev vetoed proposed amendments to the
penal code that would have imposed a fine of more than €5,000 and jail terms of up to three years for
spreading “false information” about an epidemic, fearing the consequences for free speech.
(https:f/ww\nr.euractiv.comlsection/iustice-home—aﬁairs!newslcoronavirus«deroqations—from-human—
rights-send-wrong-signal-say).

B https:.’lwww.regeringen.se/artiklar12020104/gemensamt—uttalande-—rule-of—law-innthe—context-of-the-
covid-18-crisis/ ‘

3 The Swedish and Dutch governments, for example, have chosen quite different containment
strategies than other govemments in Europe.

35 See Joint Statement on the right to data protection in the context of the COVID-18 pandemic by
Alessandra Pierucci, Chair of the Committee of Convention 108 and Jean-Philippe Walter, Data
Protection Commissioner of the Council of Europe, 30 March 2020, httns:I!umw.coe.inﬂen!web]data—
orotection/statement—bkglgssandm—oierucci—and-iean~phi1ippe-walter
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follow people on a general, ie. aggregated level.®*® Where the data is aggregated and
anonymized this will not raise a personal data issue. However, use of metadata on an individual
level will, e.g. use of metadata to ¢atch quarantine/isolation evaders.

53. [n respect of employment law, it may be necessary o change the conditions of work, for
example by relaxing some conditions {such as the requirements to produce medical ceriificates
in order to receive unemployment or sick leave benefits). Exceptions from maximum working
hours may be allowed. Governments may decide temporary subsidization of businesses.

54. Similarly, governments may decide fo relax conditions under social security law, such as
the requirements to report for work, to produce medical ceriificates in order to receive benefits,
under health and safety law, relaxing controls on working practices, equipment and premises
approval procedures. Regulations regarding the storage of dead bodies and burial requirements
may have to be relaxed as well (e.g. UK Coronavirus Act 2020).

55. Civil law, and particularly tort law, will require derogations, for example for indemnifying
people for acting outside of their authority, when this was necessary for the public good,
suspending the duty to fulfil certain contracts (e.g. to export medical technology to other states).

586. In the area of financial/tax law, temporary tax relief may be provided for businesses.

57. In the area of education, important measures are likely to be necessary: closure of
schools, colleges and universities; requirements to switch to remote teaching; provision of
education for children of essential workers.

58. Governments may also decide to prohibit religious ceremonies or impose limitations or
conditions on their celebration.

b. Distribution of powers

59.  The declaration of the state of emergency often entails horizontal and vertical transfers of
competences and powers.

60. The types of measure likely to be necessary in a pandemic emergency will depend upon
a number of factors. Totally new powers are unlikely to be necessary. Rather the issue is which
organ of the state should have competence fo issue such measures. Most states provide basic
rules in their constitutions, or as a result of case law of constitutional courts, dealing with
delegation of norm-issuing competence, as well as the division of power between central,
regional and local authorities. Of course, relevant here is not simply the formal legal division of
power but the question of the practical control over resources. Another factor is what flexibility is
built into the normal legistation. The farger the area which is regulated in a state (public sector,
regulated private sector) and the more detailed the level of regulation, the more regulations which
will probably need to be relaxed or changed. For example, de-regulation processes in many
states have led to health services now partly being provided by private companies. Powers may
thus have 1o be taken over such companies, expropriating equipment or allocating the use of
their resources (personnel etc) in public hospitals.

E§1. Dealing with a state of emergency necessitates, perhaps even more than in ordinary
times, respect by all state, regional and local institutions and bodies of the principle of loyal
cooperation and mutual respect between them.

36 hittps:/fwww.google.com/covid1 9/mability/
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i Delegation of legislative power from the legislature to the executive

62. During the state of emergency, the executive may, temporarily, exercise certain powers

that would be otherwise reserved to the legislative. The exercise has to have a clear and
prospective legal basis.

63. Rules setting out fimits on delegation of norm-giving competence are commonplace in
constitutions. These can be federal-state, presidential—paniamentary, but also governmental-
administrative, govemmentai-locallregional authority. The Ruie of law Checklist, 1.4.i, provides
for the supremacy of the iegistature. The constitutions of certain states permit, under relatively
narrowly defined circumstances, the government 1o legislate by governmental decree.’ Other
states constitutions explicitly forbid this.®® In its 2019 Checklist on the Relationship Between The
Parfiamentary Majority and the Opposition In A Dernocracy. the Venice Commission expressed
scepticism with respect o the idea a general legisiative power being given to the executive
directly by the Constitution. It stressed that “a/t the least, such powers should be limited in time
and in scope /.../ and may only be used for good reasons, such as a state of emergency /.4

and should be phased out as quickly as possible”

64. The power of the executive to issue legislative acts in times of emergency should be
limited both in terms of content and of ime: such acts shouid only relate to issues related to the
exceptional situation and they should not remain in force beyond the state of emergency (unless
confirmed and prolonged by the iegislative). Appropriate “sunset clauses” should also include
clear time limits on the duration of these exceptional measures. The Commission has also
criticized the excessive resort 10 legisiative decrees which have the force of law, when this
becomes, in practice, a means of circumventing the legistature.*?

85. The benchmark of the Rule of Law checklist on supremacy of the legislature further
provides that when legislative power is delegated by Parliament to the executive, the objectives,
contents, and scope of the delegation of power should be explicitly defined in a legislative act
(RoL checklist1.4.iii). As is noted in the commentary (para 49), “ulnfimited powers of the
executive are, de jure or de facto, a central feature of absolutist and dictatorial systems. Modemn
constitutionalism has been buitt against such systems and therefore ensures the supremacy of

the legislature”.

66. in devising its rules on delegation of power, each state balances different factors. The
most important of these is democratic legitimacy (of the parfiament, but also of elected local
authorities). In a democratic state, general norms which cause a significant impingerment on
human freedom, and which affect large groups of people or the whole population, require the
imprimatur of the people’s representatives, the legisiature. For a «deliberative democracy” the
legitimation process is in the discussion in itself, not simply the authoritative “stamping” that the
legislature provides when it transforms a government legislative proposal into a law. Alegisiative
proposal should provide a well-prepared basis for the parliament to adopt 2 law. The proposal
should be well drafted {technically speaking). The procedure in parliament should foliow a clear
and predictable pattern (no unexpected procedural manoeuvies etfc).

37 E_g. Estonia, Italy and Georgia. See Timea Drinéezi, Legislative Process, in U. Karpen, H. Xanthaki
(eds) Legislation in Europe: A Comprehensive Guide for Scholars and Practifioners, Poriland, Hart
Publishing, 2017, p. 38.

38 |bid., Drindczi mentions the Czech republic and Bulgaria.

3 CDL-AD(2019)019, Parameters On The Relationship Between The Parliamentary Majority And The
Opposition In A Democracy: A Checklist, Opinion No. 845/2016, 24 June 2019, paras 119-121.

40 See e.9. CDL-AD(2019)014, Opinion on Romanian Emergency Ordinances Geo No. 7 And Geo No.
12 Amending the Laws of Justice.
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67. To maintain the technical legal quality, but also to examine the guestion whether the
proposal will, in fact, help solve the problem it is supposed to deal with, certain states provide for
the possibility fo trigger abstract constitutional review before the constitutional court. Other states
provide for independent, expert legal input to the legisiative process in the form of a non-binding
opinion from a group of judges.*' Whether or not a state has such a mechanism, all states should,
at some point in the legisiative process, have a stage where the question is posed whether the
proposed nomms are likely to soive, ameliorate or at the very least not exacerbate the prablem
which they are designed to solve. Thus, if there isnot a dedicated mechanism in the legislative
process, then the parliament at least should have available to it, or the possibility of
commissioning, an expert objective analysis of the problem and the possible solutions.*?

68.  Where such an independent mechanism exists as part of the legislative process it tends
to apply only for laws, not government ordinances. Delegating norm-issuing power to the
government means that these guality-coniro! mechanisms no longer apply.

69.  Expert competenceis an important factor which affects the delegation issue and this can
argue against an issue only being capable of being regulated Dy the legistature. Expert
competence is usually to be found in the administrative agencies of the state, although in states
with large government departments, it can also exist there. Thus, where expert competence [
particularly important, delegation to government departments, or sub-delegation to administrative
agencies, can be justified. Obviously, the views of medical experts should weigh very heavily
when it comes fo issuing norms designed to deal with @ pandemic. Expert advice is, or should
be, formulated on the basis of scientific knowledge, and proven experience. Another related
factor is the need for speed. This too can argue against an issue only being capable of being
regulated by the legislature which applies, or at least should apply, a relatively siow deliberative

process.

70. A pandemic which risks great loss of life requires good decision-making (rational, capable
of dealing with the problem, providing for a rational use of available resources), but also quick
decision-making. The speed factor thus applies with greater, or much greater force, in an
emergency where the situation can change rapidly. Concentration of decision-making power in
the government, or & single government minister, usually creates a greater potential for speed;
there is obviously less, or even no, need to consult, to debate, to build & consensus.

71.  The dangers of this power concentration are equally obvious. The values behind the other
factors set out above (democratic legitimacy etc.} risk being damaged. There are variotis
implications. A solution which combines respect for the supremacy of the legislature with the
need for speed and decisive action is to provide that all government ordinances issued under
delegated powers are speedily (or within a specified period of days) put before the legislature
either for approval, or to give it an opportunity to disapprove these. Such a parliamentary power
must be framed to allow it not to approve, or disapprove of, specific provisions of an ordinance,
rather than an «all or nothing » approach to the ordinance as a whole. This in tum means that
the parliament must obviously continue to sit: dissolution of the parliament should not be possible
during the state of emergency. If the mandate of the parliament expires in the course of the state
of emergency and if it is not possible to hold regular elections, the mandate should be extended
fill the end of the state of emergency.* The legal consequences of disapproval!refusal to approve

#1 E g, the Dutch Raad van state, hitps:/;www.raadvanstate.nl or the Swedish lagradet.

42 Rol. Checklist 1.5.v. « Where appropriate, are impact assessments made before adopting legisiation
{e.g. on the human rights and budgetary impact of [aws » See also OECD Regutatory Policy Outlook
2015, OECD Publishing, Paris, hitp://dx.doi.ora/10.1 787/9789264238770-en which requires inter alia
that regulations serve clearly identified policy goals, and are effective in achieving those goals.

43 cDL-STD(1995)012, Emergency Powers “This implies a continuity of parliamentary life during the
period of emergency. For that reascn, some constitutions explicitly state that the legisiature cannot be

dissolved during the exercise of emergency powers.”
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must also be spelled out* Where the government relies heavily on its medical experts in issuing
measures, which will usually be the rational approach in a pandemic, the parliament might
consider organizing hearings with these, and other independent experts, to obtain as fuli a picture
as possible of the problems and their possible solutions.

ii. Other institutional changes

72. Other institutional changes may also take place during a state of emergency, for instance
the transfer of certain police powers 10 the military authorities or the establishment of military
tribunals and the transfer of certain competences from ordinary courts to these tribunals. Such
institutional changes should be foreseen by the domestic legislation but should be limited to
military crisis and to the armed forces; if the military is involved in enforcing curfews or quarantine
measures, it should subordinated to civilian authorities.

73. The central government will usually have control over the military, usually including the
power to “federalize” local defence units. Such rules £all within the subject of military aid of the
civil power and/or legislation on natural disasters.”® :

74. Central control over regional or local public healih care may asserted in order to
redistribute resources. This is controversial where the central resources are less than the local
resources, and so bottlenecks arise, or decisions are not made on an expert basis.

c. Restrictions imposed by the Executive on the functioning of elected bodies
and courts

75. In the state of emergency, the functioning of parfiament,*® local self-governing bodies and
also courts, including constitutional courts may be hampered by the general restrictions imposed

during the state of emergency by the executive ¥ Such restrictions need to meet the criteria of

4 CDL-AD(2009)024, Opinion on the Draft Law of Ukraine amending the Constitution presented by the
President of Ukraine, “The Verkhovna Rada has to approve the decrees introducing martial law or &
state of emergency. But it is not explained what are the consequences if the Verkhovna Rada declines
to approve them. It seems advisable to grant to the President only a power of “first reaction” and to
clarify that such a decree loses its validity if it is not approved by the Verkhovna Rada” (para 72).

45 E g. the US Congress, after wide spreading looting in the wake of Hurricane Katarina in September
2006 modified Section 334 of the insurrection Act of 1807 to authorize the president to use armed forces
to disperse “to restore public order and enforce the laws of the United States when, asa result of natural
disaster, epidemic, or other serious public health emergency, terrorist attack or incident, . . . the
president determines that domestic violence has occurred to such an extent that the constituted
authorifies of the state or possession are incapable of maintaining public order to suppress in any state,
any insurrection, domestic violence, unlawful combination or conspiracy”.

4 in France, for example, the Conference of presidents of the National Assembly, in agreement with
the government, decided 10 reduce the parliamentary activity to the control of the urgent and essential
texts linked with the Coronavirus-COVID18 crisis and to the control of the acts of the executive through
the questions on current issues (QAG): nttp:/iwww2 assemblee-
nationale fr/static/presse/communigue presse residence_170320.pdf. Article 115e of the German
Basic Law [Joint Committee] provides: (1) If, during a state of defence, the Joint Committee by a two-
thirds majority of the votes cast, which shall include at least a majority of its members, determines that
insurmountable obstacles prevent the timely convening of the Bundestag or that the Bundestag cannot
muster a quorum, the Joint Committee shall occupy the position of both the Bundestag and the
Bundesrat and shall exercise their powers as 8 single body. (2) This Basic Law may neither be amended
nor abrogated nor suspended in whole or in part by a law enacted by the Joint Committee. The Joint
Committee shall have no power to enact laws pursuant to the second sentence of paragraph (1) of
Article 23, paragraph (1) of Article 24 or Article 29.

47 |n Erance, for example, the Prime Minister tabled on 18 March 2020 a draft “organic law to face the
Covid-19 epidemic”, proposing to suspend until 30 June 2020 the three-month deadline for the Council
of State and the Court of Cassation to submit priority issues of constitutionality (“guestions prioritaires
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necessity, proportionality and temporariness and they should never compietely prevent the
relevant organs from exercising their constitutional functions.

76. Parfiament should by all means continue to meet and function during the emergency, if
necessary under previously adopted special rules, which could provide, for instance, thatonly a
small number of MPs should be physically present (selected from every party, voting on behalf
of the entire parliamentary group); voting over the internet could also be provided.®®

H. Procedure of adoption of emergency measures

77.  The procedure of adoption of emergency measures should be inclusive for civil society,
either before the proposal reaches the parliament or simultaneously as the proposal is discussed
in the parliament. In both cases, sufficient time has to be made available.*® The Commission has
criticized on several occasions the adoption of legislation without a proper opportunity for
discussion in either the parliament or civil society.®

. Buration of the state of emergency

78. The declaration of the state of emergency should be always issued for a specific period
of time, which moreover should not be excessively long, and should be terminated before the
expiry of the period if the emergency has been overcome and exceptional measures are no
longer necessary. Declarations with no specific time limit, including those whose suspension is
made conditional upon overcoming the exceptional situation, should not be considered as
lawful® At the same time, it is possible to prolong the declaration for so long as it is necessary
to overcome the exceptional situation. However, as the Venice Commission has previously held
“he longer the emergency regime lasts, the further the state is likely to move away from the
objective criteria that may have validated the use of emergency powers in the first place. The
longer the situation persists, the lesser Jjustification there is for treating a situation as exceptional
in nature with the consequence that it cannot be addressed by application of normal legal tools™.5?
The prolongation of the state of emergency should nof enter into force before parliamentary
approval. In addition, there should be an obligation fo terminate the state of emergency
immediately upon overcoming the emergency; this means that the state of emergency has to be
terminated as soon as the emergency can be addressed by the ordinary legal mechanismms, even
though at that moment some restrictions might still be necessary, on a smaller scale.

de constitutionnalité”) to the Conseil Constitutionnel, and the three-month deadline for the latter to
decide it, on account of the impossibility for these courts to hold collegiate meetings. The Prime Minister
sought the opinion of the Conseil Constitutionne! which by decision n° 2020-799 DC of 26 Mars 2020
ruled that the organic law is constitutional, noting in parficular that it “does not call into question the
exercise of this remedy, nor does it prohibit the ruling on a priority issue of constitutionality during this
period”. Organic law no. 2020-365 was promulgated on 30 March 2020.

48 In France for example the number of MPs, government representatives and staff allowed to be
present in the hemicycle has been limited {“format restraint”} by decision of the National Assembly in a
manner allowing for respect for sanitary requirements and representation of political sensitivities. Seats
for MPs are allocated in a proportional manner to the number of members of each group.

43 See Rol. Checklist 1.5.iv.

5 see e.g. Venice Cammission/ODIMR, CDL-AD(2018)013, Joint Opinion on the Provisions of the So-
Called “Stop Soros” Draft Legislative Package which directly affect NGOs (Hungary), Venice
Commission CDL-AD(2016)026 Opinion on the Act on the Constitutional Tribunal (Poland).

51 See also SG/Inf(2020)11, Respecting democracy, rule of law and human rights in the framework of
the COVID-19 sanitary crisis, 7 April 2020, para 2.2.

52 CDL-AD(2016)037-e, Opinion on Emergency Decree Laws N°s 667-676 adopted following the failed
coup of 15 July 2016, Opinion No. 865/20186, 12 December 2016, par 41.
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J. Ccontrol of the declaration and prolongation of the state of emergency and of
emergency measures

79. Recause the regime of emergency powers affects democracy, fundamental and human
rights, as well as the rule of law, control of the declaration and prolongation of the state of
emergency, as well as of activation and application of emergency powers is vital. Both
parliamentary and judicial control should be possible: parliamentary scrutiny if the decision is
issued by the executive and judicial review if it is issued by the parliament or the executive.

a. Parliamentary oversight

80. legislative control over the acts and actions of emergency rule authorities and special
procedures for such confrol are important for the realisation of the rule of law and democracy.
81. Parliament should be able to exercise control in different stages: declaration, prolongation
and termination of a state of emergency; activation of emergency powers; application of
emergency powers. As regards the latter, emergency decrees where the executive has used
legislative powers which under normal conditions beiong to parliamentary legislator, should be
immediately submitted to Parliament which should be able to repeat them.

82. Parliaments should have the power to review the state of emergency at regular intervals
and to suspend it as necessary. Furthemmore, the post hoc generai accountability powers of
Parliament, i.e. the right to conduct inquiries and investigations on the execution of Emergency
Powers, are extremely important for assessing government behaviour.>®

83.  The legislature could also make plain its intention, after the emergency has come to an
end, to subject ali govemment measures adopted to deal with the pandemic 10 deep scrutiny, in
order to see whether there has been compliance with the principles of necessity and
proportionality. This scrutiny, and possible criticism or other more-far reaching parliamentary
measures of accountability should bear in mind the state of medical and other knowledge at the
time.> Granting a type of national “margin of appreciation” in this way, means that the legislature
is not being “wise after the fact” at the same time as it maintains its supremacy over government.
An open declaration that post-hoc scrutiny will happen can hopefully have the effect of deterring
major overreactions on the part of government.

84. Participation of the opposition in the approval of the declaration of the state of emergency,
and/or through ex post scrutiny of the emergency decrees or any extension of the period of
emergency should be ensured. A qualified majority couid be required for the prolongation of the
state of emergency beyond the original period. All poliical parties should be involved in the
discussion before a possible decision to postpone elections (see below).

b. Judicial power

85. Next to Parliament, the judicial system plays a crucial role in the control of the executive’s
prerogatives during states of emergencies, taking decisions on the legality of a declaration of a
state of emergency as well as reviewing the legality of specific emergency measures.

86. Judicial control of the declaration of state of emergency may be limited to the control of
the procedural aspects of the declaration. If, however, emergency measures involve derogations
from human rights, the substantive grounds for the state of emergency shall be subject to judicial

review as well.

53 CDL-AD(2008)004, Report on the Democratic Control of the Armed Forces, § 252.

¢ GDL-AD(2008)004, Report on the Democratic Control of the Armed Forces: “the post hoc general
accountability powers of Parliament, i.e. the right fo conduct inquiries and investigations on the
execution of Emergency Powers are extremely important for assessing government behaviour™.
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87.  Judicial review over the acts of the emergency rule authorities, notably decisions on
application of emergency powers, as opposed to the declaration itself, should always be possible.
Decisions taken by the emergency rule authorities are typical unilateral administrative acts and
actions and for this reason they should be reviewed by courts.® Even if certain decisions were
immediately executable, ex post judicial review should be allowed. The judicial system must
provide individuals with effective recourse in the event that government officials violate their
human rights. Courts should exercise control so that the derogatory measures do not — either in
general or in specific cases — exceed the boundaries of legality and the limits of what is strictly
required to deal with the emergency situation,* and do not infringe non-derogable rights. The
right to take proceedings before a court on questions related to the lawfulness of emergency
measures must be safequarded through the independence of the judiciary.5” Meaningful judicial
review of emergency measures by independent courts renders it necessary for the government
to provide convincing justification of how these measures comply with the necessity and

proportionality principles.

88, Judicial review should be carried out preferably by the Constitutional Court, in countries
where it exists, or the Supreme Court, a special Chamber of which must have the power to order
interim measures, upon request of either a substantial number of minority MPs or the Head of
State. Ordinary courts and administrative courts should review relevant decisions.®

89. Moreover, the judicial system must continue to ensure the right to fair trial. The functioning
of the judiciary should notbe restricted except when absolutely necessary or when the functioning
is factually impossible.

c. Oversight by the Ombudsman or National Human Rights Institutions

90.  Through their mandate to promote and protect human rights,* Ombudsman institutions,
in countries where they exist, and National Human Rights institutions® may contribute crucially
to flag human rights issues during emergency fimes and assist citizens affected by emergency
measures. They may therefore effectively complement parliamentary and judicial control.

d. Monitoring by the media

91. In addition to parliamentary and judicial control, control by free media is essential. The
principles of necessity and proportionality require special attention in activating and applying
measures which affect the freedom of media (see above).

K. Elections under states of emergency

92. In ordinary circumstances, elections must be held periodically. Article 3 of the First
Additional Protocol to the ECHR provides for a fundamental right to participate in free elections
at reasonable intervals in the choice of the legislature. Article 25 (b) ICCPR provides for a
fundamental right to take part in periodic elections. Postponement is a restriction to the periodicity

55 CDL-STD(1995)012, Emergency Powers - Science and fechnique of democracy No. 12 (1995), p- 29.

5 See as examples: '
h’dps://\wvw.bundesverfassunqsqericht.de/SharedDocs/Pressemitteilunqen]DE/ZOZO/ bvg20-025.html
https://qik-ks.orq/en/decisions—from—the—review—sessions—held-on—SO-and—S‘I -of-march-2020/
http://www.raadvanstate.be/’?paqe=news&[anq#r
https://nrishtinainsiqht.com!qovemment-decision-restrictino—movement—ruled-uncons‘titutional/

57 CDL-AD(2008)004, Report on the Demacratic Control of the Armed Forces, § 253.

53 CDI-AD{2015)037, First Opinion on the Draft Amendments to the Constitution (Chapters 1to07 and
10} of the Republic of Armenia, § 118.

59 CDL-AD(2019)005, Principles on the Protection and Promotion of the Ombudsman Institution ("The
Venice Principles™).

80 http://ennhri.org/news-and-blog/covid-1 Q—how-are—nhrisnin-euroDe-respcndinq!
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of elections and has to be foreseen in the law, be necessary in the concrete circumstances and
be proportionate.

g3.  According to the ECtHR case-law, Article 3 of the First Additional Protocol o the ECHR
is in principle not applicabie to elections for local authorities.®! The right to participate in periodic
local or regional elections is protected by the European Charter for | ocal Self-Govemment as
well by national constitutions. A restriction of that right must be in accordance with the principles

of iegaility, proportionaiity and necessity, as well.

o4, in addition 1o elections held due 1o the end of legislative period, some situation can lead
to early elections. In some couniries, early elections have to be held in case the patliament is
unable to establish a government or adopt the state budget for a longer period. There are
possibilities to hold early elections in other cases such as request by the government or by the
president. Thus, the decision to hold early elections may be due to the inability of cooperation
between parliamentary parties or on a wider margin of appreciation containing political motives.
The aforementioned fundamental right to request the elections to be held periodically is not
restricted in case of early elections. Still, the necessity to have early elections may result from the
inability of the parfiament 1o fulfil its tasks, including the absence of government.

05.  Aricle 15 ECHR as well as Aticle 4 ICCPR allow a derogation from the obligations to
guarantee most of the fundamental rights, including electoral rights, in time of war or other public
emergency threatening the life of the nation” or “in time of public emergency which threatens the
jife of the nation®. Such circumstances may relate to war or other ongoing armed conflicts, high
level terrorist attacks, natural disasters or epidemic.

96. in these circumstances, the faimess of the elections might be doubtful. In order for the
elections to be in accordance with the main principles stated in the Code of Good Practice in
Electoral Matters®2 — universal, equal, free, secret and direct suffrage —, it must be possible not
only to give a vote, but also to have open and fair electoral campaigning- A genuine campaign
and real public debate are just as important for democratic elections as the opportunity to vote.
The Venice Commission has previously stressed that “ftlhe holding of democratic elections and
hence the very existence of democracy are impossible without respect for human rights,
particularly the freedom of expression and of the press and the freedom of assembly and
association for political purpeses, including the creation of political parties. Respect for these
freedoms is vital particularly during election campaigns. Restrictions on these fundamental rights
must comply with the European Convention on Human Rights and, more generally, with the
requirement that they have a basis in law, are in the general interest and respect the principle of
proportionali’c;f‘.63 There is a risk that fundamental electoral principles will be undermined during
a state of emergency, in particular the principte of equality of opportunity and freedom of volers
to form an opinion. Similarly, it is axiomatic that derogation from individuals’ civil and political

rights creates a risk that the results are not democratic.®

97. There is no general principle to avoid elections during the state of emergency and
ostpone them until the situation is ordinary, normal again.®® In many states, the Constitution
explicitly forbids dissolution of parliament during @ state of war (state of martial law) or a state of

1 EGHHR, Cherepkov v. Russia (dec.), no. $1501/99, 25 January 2000.
EZDCDL—AD(2002)023—rev2—cor., Code of Good Practice in Electoral Matters: Guidelines {19 October
2002).

83 CDL-AD{2002)023-rev2-cor., Code of Good Practice in Electoral Matters: Guidelines {19 October
2002), § 60.

8 CDL-AD(2017)005, § 34

65 Elections have been held in several States during the Covid-19 pandemic:
http:/Avww . electionguide.org/ .
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emergency.® Under several constitutions an extraordinary situation will postpone, or provide an
opportunity to postpone upcoming elections, for example by extending the term of parliament
(Croatia, Italy, Germany, Greece, Poland, Lithuania, Slovenia, Spain, Hungary and Canada).
Similarly, a situation of emergency may prohibit the dissolution of parliament (Germany, Spain,
Portugal, Poland, Hungary, Russia). In Turkey, a declared state of war causes elections to be
postponed (Article 78 of the Constitution).” In Estonia, the parliament, the President, and
representative bodies of local authorities may not be elected, nor may their authority be
terminated during a state of emergency or a state of war. If the termn of office of the parliament,
the President or representative bodies of local authorities should expire during a state of
emergency or a state of war or within three months after the termination of a state of emergency
or a state of war, that term is extended. In these cases, new elections are called within three
months following the termination of the state of emergency or the state of war.®

98. The postponement of elections should be provided in law. In case an emergency law is
missing, and the postponement is not provided, the factual situation may require postponement
of elections, especially if the free movement or access to information is widely limited. The Code
of Good Practice in Electoral Matters suggests that the electoral law should not be amended one
year prior to the elections, except in technical matters. This principle should not be interpreted in
a way forbidding the parliament to provide even during the state of emergency a legal ground for
the postponement of elections, if this provision is missing. One cannot ask for elections to be
organised in a situation where it is impossible in practice only due to the fact that the law has not
foreseen the possibility for the postponement early enough.

99.  As the emergency situation is exceptional, it can be assumed that the main concems
among the society may significantly differ from those issues the discussions should be
concentrated to in order to elect the legislative body for the whole legislative period. Thus, even
if the campaigning may be possible during the state of emergency, the postponement of elections
can lead to a more thorough debate necessary to have free and fair elections later.

100. Suspension of electoral rights is only permitted to the extent required by the situation and
the suspension must therefore meet a proportionality test.®® The decision on the postponement
of elections has to be based on specific circumstances and may lead to different outcomes
depending on the exceptional circumstances (either armed or other high level violent conflicts
between groups of society; epidemic or pandemic; natural disasters). Different circumstances
have different impact on other fundamental rights and freedoms, level of fear and the extent of
factual plurality in the society. A pluralistic and democratic discussion is more easily possible in
case of natural disasters or pandemic; as a rule, democratic elections are excluded in case of

armed conflict.

101. A wide list of issues has to be taken into account when deciding on the postponement of -

elections. The first of these issues is that, as indicated earlier, there is a large scope for abuse.
A state of emergency may be promulgated or prolonged, and even not declared, based on
partisan political reasons, rather than the objective needs of the situation. This may be due to the
concentration of power in the hands of the government in general, but also to avoid predictable
election results not supporting the outgoing government or incumbent candidates. In case the
upcoming efections could change the balance in the parliament, the political parties in power may
be motivated to call the situation an emergency and postpone the elections only to avoid the loss
of power.

8 CDL-AD(2007)037, § 14.

&7 CDL-AD(2017)005, § 31.

88 Article 131 of Estonian Constitution.

8 See, e.g. CDL-AD(2015)036, referring to the Congress’ Recommendation 375 (2015), paragraph

19(vi). See also Congress’ Report on Criteria for standing in local and regional elections,
G/2015(28)7FINAL, 26 March 2015.
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102.  Alist of measures against such abuse has to be provided.”

a. There should be judicial control by a nationai independent and impartial court, ideally by
the constitutional court, if such exists. In case of derogation from the ECHR based on
Article 15 of the Convention, the ECtHR is empowered fo assess the situation in the
country and necessity to make a declaration on the derogation of the human rights,
including electoral rights. The proportionality test would guarantee that the restrictions
on electoral rights are in accordance with Rule of Law. However, the ECtHR, because
of the local remedies rule, is likely to be seized of a relevant case only many months or
even years after the event.

b. All political parties and other stakeholders should be involved in the discussion before
the postponement of elections or, if the circumstances allow, also before the
promulgation of state of emergency.

c. The postponement of elections may be limited in time by law, providing for the elections
taking place even during the state of emergency if it lasts for long time, e.g. over a year.

d. A qualified majority in the parliament may be required to decide on the postpenement
of elections, to guarantee that there is at least a wide agreement on the postponement
in the society, if not a consensus.

103. The second issue concerns how the factual situation impacts upon campaign possibilities
and the means for campaigning used commonly in the country in question for this type of
elections. During a state of emergency, door-to-door campaigning or public rallies may be subject
to severe limitations. It has to be assessed for how far it is possible to compensate for this by
means of public or private media or the use of [nternet, including social media. If the campaigning
in the country in question is done mainly through social media, TV, radio and newspapers, the
limitation of campaigning in the form of rallies or demonstrations may be less important. The role
of traditional electronic media (radio and television) is also increased in this type of situation:
special attention should be paid to the duty of neutrality of the authorities, as well as to the
obligation of broadcasters to cover election campaigns in a fair, balanced and impartial manner
in their overall programme services, in conformity with CM/Rec{2007)15 Recommendation of the
Committee of Ministers to member states on measures concerning media coverage of election
campaigns. A particular issue indeed arises if govemment-controlled public media are in a
dominant position. Especially in nationwide elections the use of new technologies is becoming
more and more prevalent compared to rallies.

104. The third issue concerns campaign costs. If the electoral campaign had already started
before the extraordinary circumstances occurred, the candidates and political parties may
already have spent considerable sums on their campaign activities. If this is so, then, rather than
postponing the elections, and so requiring the candidates to begin campaigning from the
beginning again, it might be better to continue the electoral processes (if possible) to avoid further
negative effects and monetary duties for the stakeholders.

105.  Fourth, if the first round of elections is already held and the extraordinary circumstances
occur before the second round of elections, it may mean that the candidates have already
finished their campaigning or paid for it. Support for politicians, particularly those in office, may
rise or fall dramatically depending on how well they are seen as dealing with the crisis. The
postponement of second round of the elections could thus mean — if the second round would be
postponed for many months — that the candidates in the second round would have less public
support compared to other politicians. In such circumstances, the legitimacy of the second round
held months after the first-round elections could be discredited with a need to repeat a large part
of the campaign activities. Other, upcoming politicians would be excluded from these electoral
processes even if the opinion polls showed a higher level of support for them. The legitimacy of
such electoral processes would be undermined. The same can be the case for electoral

™ CDL-AD(2007)007, § 42.
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processes such as the presidential elections in the United States, where the candidates are
elected in different states during a relatively short time and a stop in the process for months would
undermine the results in general,

106. A fifth issue concems security of election management staff and members of election
commissions, including during election day and vote counting.” The exceptional circumstances

couniry, the dangers to the electoral managemenit’s well-being is limited.

107.  Sixth, different voting modalities like postal voting, mobile ballot boxes and voting by
Internet have to be taken into account. Where voters are able to vote without going to the polling
stations, elections can be held without high risks in election day.” it is possible to prolong the
voting time from one election day to several days, if the risks can thereby be reduced However,
this may cause problems for the security of the baliot boxes and higher level of risks for the
election management bodies.

political preferences of those voting by Internet and by other means tends to differ, even i
providing Internet voting as one voting option does not change the election results.™ However, if
only voting by Intemnet would be allowed, voters from vulnerable groups and elderly people are
not as likely to participate and so the election results would tend towards political parties
supported by higher and upper middie class voters. ’

109.  Proxy voling within a clear legal framework could offer a further option for older people

and vulnerable groups to participate in an election without being required to visit a polling station. -

110. It is possible to provide for exceptional voting modaiities during a state of emergency.
Once again, the best solution would be to provide these modalities in the electorai law in advance,
during ordinary circumstances. Usually, voting modalities do not have a strong impact on the
election results. Thus, making a change of the election code as regards voting modaiities less
than one year before elections may possibly be in accordance with the Code of Good Practice in
Electoral Matters if it is necessary for, or contributes to, fair elections. All the principles governing
elections cannot be followed at the same level as in normal times (e.g. free elections and
periodicity of elections). However, such late amendments may only be in accordance with best
European practices if the principle of free suffrage is guaranteed in its core elements and such
special means are in accordance with the requirements stipulated in the Code of Good Practice
in Electoral Matters, 1.3.2 and other documents, e.g. Recommendation CM/Rec(2017)5 of the
Committee of Ministers to member States on standards for e-voting.

71 See for example IFES, “Guidelines and Recommendations for Electoral Activities During the COVID-
18 Pandemic”, listing some possible mitigating actions to counter the Risks of Hoiding in-Person
Electoral Activities,
https://www_ifes.orqfsites/defauIt/ﬁles/quidelines angd recommendations for electoral activities durf

ng the covid-19 pandemic march 2020.pdf
2 See Robert Krimmer, David Duenas-Cid and Iuliiz Krivonosova (2020), New methodology for

calculating cost-gfficiency of different ways of voting: is internet voling cheaper?, Public Money &

Managemant.
7® See Mihkel Solvak, Kristian Vassil (2016), E-voting in Estonia: Technological Diffusion and Other

Developments over Ten Years (2005-2015).
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111, If exceptional or limited means of voting are provided, the state institutions have to
arrange voters’ fraining in the media and the sociai media in order for the voters to know how to
take up the options they otherwise do not use,

112, Seventh, fumout js likely to be lower where the elections are held during an emergency
situation.” Most often elderly people or most vulnerable groups of voters {either in the amed

113.  [fthere are turnout requirements, factyal or legal limitations on the free movement within
the country or on the possibilities for out-of-country voting have to be taken into account, as the
situation may lead to invalidity of the election results.

114.  Eighth, organizing elections during a state of emergency may be financially more difficuft
for the state institutions than Postponing the elections, as some special arrangements are
probably necessary due to security reasons. During a state of emergency, state finances have to
be used to the maximum extent to combat the extraordinary circumstances and administration of

elections might ke a luxury.

115, Whereelections are held during the state of emergency, some procedural modifications
may be necsssary, such as prolongation of different deadlines, including for vote counting, or
waiving the requirements for Candidate nomination such as the fequirement to collect support
signatures (i this is not possibie oniine). As explained earlier, the best option would be to provide
such prrcedural modifications in election code in abstracto beforehand, but late amendments fo
the el<ioral legislation applicable only for concrete elections do not hecessarily go against the
Eure®an principles of electoral law.

14. Where the _élections are not postponed, it will probably lead not only to a lower turnout,
b also entail diffitulties to monitor the conduct of the election, especially by the international
~Gmmunity, There js g high risk that without transparent procedures and observers present, the
level of possible fraud and manipulation of election results can increase greatly. However, where
the election management bodies have g long tradition of independence and online observation
possibilities are available, the fairness of the election is easier to Quarantee,

117, The government and other electoral stakeholders may encounter a number of difficulties
in combatting misinformation or fake news. Such misinformation and fake news often spread at
a higher level during state of emergency compared to the extent during ordinary situations.
Special attention has to be paid to this problem when the elections are held during a state of
emergency. -

18. There is no‘;general rule which ‘state institution should be competent to decide the
postponement of elections, In many countries, it is constitutionally provided that elections are not
held during a state of emergency. Where this is left to the discretion of an institution, the decision

organic law (e.g. electora law) foreseeing a Postponement should be included, if the
Postponement concemns only part of the country or it the elections are to be postponed oniy for a
short period (less than two months), a decision can be made by the election administration or the
government. Where, by contrast, a Postponement is for more than six months, this should be

™  See Elections and  COVID-19, Intemationai IDEA  Technical Paper 1/2020,
bﬁps://www.idea.int/sites/defaultfﬁ}es/publEcaticns/efecﬁons—and—covid-‘l9.Ddf.
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decided by the legislative body. One option is to fequire a qualified majority in the Parliament for
the longer postponements of elections However 3 state may choose to dezal with the issue, only
one institution shouid be competent to decide on the matter. Different stakeholders, inciuding
political parties, election Management bogdies and experts {e.g. in Pandemic, health authorities)
have to be consulted beforehand.

118, Hthe elections are postponed, the legitimacy of the parfiament is tg Some extent jimjted.
Thus, the partiament shouid abstain from adopting amendments to the Conistitution, organic laws
or other important reforms under political debate which are not necessary to return to the normaj
situation,

120.  Duetothe difficulties to guarantee free Campaigning and public debate on reforms with g
longer effoct, referendums, especially constitutiong referendums, should be postponed until the
end of the state of emergency. Holding referendums would go against European standards
enshrined in the Code of Good Practice on Referendums_7s

1L Conclusion

121, Rule of law-compliant emergency powers have important in-buil guarantees against
abuse: the principles of fiecessity, of Proportionality and of temporariness. Respect of these
principles must pe subject fo effective, non-partisan parﬁamentary Control and to meaningful
Judicial control by independent courts.

122. The dichotomy between normalcy ang exception which js gt the basis of 3 declaration of
the state of emergency does not Necessarily entail and does not need to entail a dichotomy
between effective &tion against the emergency and democratic Constitutionalism, or between
protection of publichealth and the ule of iaw.

75 CDL-AD(2067)008rev-cor.
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