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IN THE CONSTITUTIONAL COURT

In the matter between: CASE NO: CCT 245/21
ELECTORAL COMMISSION OF SOUTH AFRICA Applicant
and

MINISTER OF COOPERATIVE GOVERNANCE First Respondent
AND TRADITIONAL AFFAIRS

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF
THE EASTERN CAPE Second Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL. GOVERNMENT OF
THE FREE STATE Third Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF GAUTENG Fourth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF
KWAZULU-NATAL Fifth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF LIMPOPO Sixth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF MPUMALANGA Seventh Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF
THE NORTHERN CAPE Eighth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF
THE NORTH-WEST Ninth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF
THE WESTERN CAPE Tenth Respondent
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SOUTH AFRICAN LOCAL GOVERNMENT ASSOCIATION Eleventh Respondent

FILING SHEET

The following document is hereby filed:

1. Condonation Application : Tenth Respondent

2. Tenth Respondents Answering Affidavit : Anton Wilhelm Bredeil
SIGNED AND DATED AT CAPE TOWN ON THE 16th August 2021
7
FOR Sy(TE

: L GOLDING

P Attorney for Third Respondent

5% Floor, 22 Long Street

CAPE TOWN

Tel: (021) 441 8200

Email: LGolding@justice.gov.za
CMallum@justice.gov.za

Ref: 1942/21/P10

C/O STATE ATTORNEY JOHANNESBURG

10™ Floor North State Building

95 Albertina Sisulu Street

Johannesbury

Ref: V Dhulam

To: MOETI KANYANE INCORPORATE




First Floor, Block D

Corporate 66 Office Park

269 Von Willich Street

Die Hoewes, Centurian

TEL 0120036471

Fax 0864162255

Ref: M Kanyane/BCM00232

Email : moeti@kanyane.co.za
mashudu@kanyane.co.za

C/O RAMS INCORPORATED

g™ Floor Friedman Tower
3 Friedman Drive
Sandton

Tel 011 8832234/8

Ref: Mr W Moeketsane

THE REGISTRAR OF THE CONSTITUTIONAL COURT

1 Hospital Street
Constitution Hill
Braamfontein

And to: THE MINISTER OF COOPERATIVE GOVERNANCE & TRADITIONAL

AFFAIRS

First respondent

87 Hamilton Street

Arcadia

Pretoria

e-mail: AvrilW@cogta.gov.za
cfo THE STATE ATTORNEY
SAAU Buiiding

316 Thabo Sehume Street
Pretoria

Email: ichowe@justice.gov.za and
StateAttorneyPretoria@justice.gov.za

BY ELECTRONIC MAIL.

And to: THE MEC FOR LOCAL GOVERNMENT FOR THE EASTERN CAPE

Second respondent
Tyamzashe Building
Phalo Avenue
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Civic Square

Bhisho

Email: Mzwake.clay@eccogta.gov.za; nnothoko@gmail.com;
Noncedo.nothoko@eccogta.gov.za and
Sivuyiswe.mayoyo@eccogfa.gov.za

BY ELECTRONIC MAIL
And to: MEC FOR LOCAL GOVERNMENT FOR THE FREE STATE

Third respondent

OR Tambo House, 7% Floor,

Cnr St Andrew’s & Markgraaf Streets,

Bloemfiontein

Email: hod@fscogta.gov.za; Tembeni.lobe@fscogta.gov.za and

lesleyk@fscogta.gov.za

BY ELECTRONIC MAIL

And to: THE MEC FOR LOCAL GOVERNMENT FOR GAUTENG

Fourth Respondent

37 Pixley ka Isaka Seme Street

Marshalltown

Johannesburg

Email: Quinton.kuhn@gauteng.qov.za
Fred.Mokoko@gautend.gov.za
Zukiswa.Ncunyana@gauteng.gov.za; SIMON.MASISI-
LETELE@gauteng.gov.za
Anthony.moonsamy@gauteng.gov.za

BY ELECTRONIC MAIL
And to: THE MEC FOR LOCAL GOVERNMENT FOR KWAZULU-NATAL

Fifth respondent

330 Langalibalele Street

Pietermaritzburg

Email: Lelani.Vandenberg@kzncogta.gov.2a;
Kerry.Turner@kzncogta.qov.za;
Nokwanda.MCHUNU@kzncogta.gov.za and
Sanele.Zondi@kzncogta.qov.za

BY ELECTRONIC MAIL
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THE MEC FOR LOCAL GOVERNMENT FOR LIMPOPO
Sixth respondent

Hensa Tower Building

28 Market Street

Polokwane

Email: NgoebeniDD@coghsta.limpopo.qov.za;
DumatisileN@coghsta.limpope.gov.za and
Mathyem@coghsta.limpopo.gov.za

BY ELECTRONIC MAIL
And to: THE MEC FOR LOCAL GOVERNMENT FOR MPUMALANGA

Seventh respondent

Samora Machel Building

EXT.2, 7 Government Boulevard

Rivaerside Park

Mbombela

Email: LVDWalt@mpg.gov.za; MvdiMerwe@mpg.qov.za;
sam@mpd.gov.za; Skunene@mpg.gov.za and
MkhawanaziZF@mpg.qov.za

BY ELECTRONIC MAIL

And to: THE MEC FOR LOCAL GOVERNMENT FOR THE NOTHERN CAPE

Eight respondent

JS du Plooy Building

9 Cecil Sussman Street

Kimberley

Email: bvass@ncpg.qov.za; bslenkoe@ncpg.gov.za; mmdayo@ncpg.gov.za
gbotha@ncpg.gov.za; mmanyeneng@ncpg.qov.za; pseane@ncpg.gqov.za
BY ELECTRONIC MAIL

And to: MEC FOR LOCAL GOVERNMENT FOR NORTH WEST

Ninth respondent
Telkom Building

3366 Bessemmer Street
Industrial Site

Mafikeng

Email: MMotlogelwa@nwpg.gov.za and Hlerefolo@nwpg.gov.za

BY ELECTRONIC MAIL
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And to: THE SOUTH AFRICAN LOCAL GOVERNMENT ASSOCIATION

Eleventh respondent
Block B, Corporate Park
175 Corobray Avenue
Waterkloof Glen
Pretoria

Email: ugopichund@salga.org.za

BY ELECTRONIC MAIL
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IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

In the matter between:

ELECTORAL COMMISSION OF SOUTH AFRICA

and

MINISTER OF COOPERATIVE GOVERNANCE AND
TRADITIONAL AFFAIRS

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF THE
EASTERN CAPE

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF THE
FREE STATE

_MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF GAUTENG

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF
KWAZULU-NATAL

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF LIMPOPO

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF MPUMALANGA

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF THE
NORTHERN CAPE

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF THE
NORTH WEST

CASE NO: 245/2021

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent
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MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF THE
WESTERN CAPE Tenth Respondent

SOUTH AFRICAN LOCAL GOVERNMENT
ASSOCIATION Eleventh Respondent

NOTICE OF MOTION — APPLICATION FOR CONDONATION

KINDLY TAKE NOTICE THAT application will be made at the hearing of this matter

for an order in the following terms:

1. Condoning the late delivery of the Tenth Respondent’s notice of intention to
oppose the application.

2. Condoning the late delivery of the Tenth Respondent’s answering affidavit.

TAKE NOTICE FURTHER THAT the accompanying affidavit of ANTON WILHELM

BREDELL will be used in support of the application for condonation.

SIGNED AND DATED AT CAPE TOWN ON THE 16th day of August 2021

FOR STATE A}T(

-~

“Per: L GOLDING

Attorney for Third Respondent

5% Floor, 22 Long Street

CAPE TOWN

Tel: (021) 441 9200

Email: LGolding@justice.gov.za
CMallum@justice.gov.za




To: MOETI KANYANE INCORPORATE

First Floor, Block D

Corporate 66 Office Park

269 Von Willich Street

Die Hoewes, Centurian

TEL 0120036471

Fax 0864162255

Ref: M Kanyane/BCM00232

Email : moeti@kanyane.co.za
mashudu@kanyane.co.za

C/O RAMS INCORPORATED

9™ Floor Friedman Tower
3 Friedman Drive
Sandton

Tel 011 8832234/6

Ref: Mr W Moeketsane

Ref: 1942/21/P10

C/O STATE ATTORNEY
JOHANNESBURG

10t Floor North State Building
95 Albertina Sisulu Street
Johannesburg

Ref: V Dhulam

THE REGISTRAR OF THE CONSTITUTIONAL COURT

1 Hospital Street
Constitution Hill
Braamfontein

And to: THE MINISTER OF COOPERATIVE GOVERNANCE & TRADITIONAL

AFFAIRS

First respondent

87 Hamilton Street

Arcadia

Pretoria

e-mail: AvrilW@cogta.gov.za
c/o THE STATE ATTORNEY
SAAU Building

316 Thabo Sehume Street
Pretoria
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Email: ichowe@justice.gov.za and
StateAttorneyPretoria@)justice.gov.za

BY ELECTRONIC MAIL
And to: THE MEC FOR LOCAL GOVERNMENT FOR THE EASTERN CAPE

Second respondent

Tyamzashe Building

Phalo Avenue

Civic Square

Bhisho

Email: Mzwake.clay@eccogta.qov.za; nnothoko@gmail.com;
Noncedo.nothoko@eccogta.gov.za and
Sivuyiswe.mayoyo@eccogta.gov.za

BY ELECTRONIC MAIL
And to: MEC FOR LOCAL GOVERNMENT FOR THE FREE STATE

Third respondent

OR Tambo House, 7t Floor,

Cnr St Andrew’s & Markgraaf Streets,

Bloemfontein

Email: hod@fscogta.gov.za; Tembeni.lobe@fscogta.gov.za and

lesleyk@fscoqgta.gov.za

BY ELECTRONIC MAIL

And to: THE MEC FOR LOCAL GOVERNMENT FOR GAUTENG

Fourth Respondent

37 Pixley ka Isaka Seme Street

Marshalitown

Johannesburg

Email: Quinton.kuhn@gauteng.gov.za
Fred.Mokoko@gauteng.gov.za
Zukiswa.Ncunyana@gauteng.gov.za; SIMON.MASISI-
LETELE@gauteng.qov.za
Anthony.moonsamy@gauteng.gov.za
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BY ELECTRONIC MAIL
And to: THE MEC FOR LOCAL GOVERNMENT FOR KWAZULU-NATAL

Fifth respondent

330 Langalibalele Street

Pietermaritzburg

Email: Lelani.Vandenberg@kzncogta.gov.za;
Kerry.Turner@kzncogta.gov.za;
Nokwanda.MCHUNU@kzncogta.qov.za and
Sanele.Zondi@kzncogta.gov.za

BY ELECTRONIC MAIL
THE MEC FOR LOCAL GOVERNMENT FOR LIMPOPO
Sixth respondent

Hensa Tower Building

28 Market Street

Polokwane

Email: NgobeniDD@coghsta.limpopo.gov.za;
DumalisileN@coghsta.limpopo.gov.za and
Mathyem@coghsta.limpopo.gov.za

BY ELECTRONIC MAIL
And to: THE MEC FOR LOCAL GOVERNMENT FOR MPUMALANGA

Seventh respondent

Samora Machel Building

EXT.2, 7 Government Boulevard

Riverside Park

Mbombela

Email;: LVDWalt@mpg.qov.za; MvdMerwe@mpg.qov.za;
sam@mpg.gov.za; Skunene@mpg.gov.za and
MkhawanaziZF@mpg.gov.za

BY ELECTRONIC MAIL

And to: THE MEC FOR LOCAL GOVERNMENT FOR THE NOTHERN CAPE

Eight respondent

JS du Plooy Building

9 Cecil Sussman Street

Kimberley

Email: bvass@ncpg.qov.za; bsienkoe@ncpg.qov.za; mmdayo@ncpg.qov.za
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gbotha@ncpg.gov.za; mmanyeneng@ncpg.gov.za; pseane@ncpg.gov.za
BY ELECTRONIC MAIL

And to: MEC FOR LOCAL GOVERNMENT FOR NORTH WEST

Ninth respondent

Telkom Building

3366 Bessemmer Street

Industrial Site

Mafikeng

Email: MMotlogelwa@nwpg.gov.za and tlerefolo@nwpgd.gov.za

BY ELECTRONIC MAIL

And to: THE SOUTH AFRICAN LOCAL GOVERNMENT ASSOCIATION

Eleventh respondent

Block B, Corporate Park

175 Corobray Avenue

Waterkloof Glen

Pretoria

Email: ugopichund@salga.org.za

BY ELECTRONIC MAIL



IN THE CONSTITUTIONAL COURT OF SOUTH AFRICA

CASE NO: 245/2021

in the matter between:

ELECTORAL COMMISSION OF SOUTH AFRICA Applicant
and

l—-l- — 2 : ’ - smm =

! i URT OF
MINISTER OF COOPERATIVE GO\{ERNANC’E’ AND : -
TRADITIONAL AFFAIRS| 7814 X, Cansisution HIT, Braaunionitein 201 First’Respondent

MEC RESPONSIBLE FOR LOCAL GOVE&NMQIT? 8
IN THE PROVINCIAL GQVERNMENT OF THE
EASTERN CAPE Second Respondent

CC-001

MEC RESPONSIBLE FORAOCAL GOVERNMENT ~— ~—
IN THE PROVINCIAL GQVERNMENT OF THE ‘ :
FREE STATE - Third Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF GAUTENG Fourth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF
KWAZULU-NATAL Fifth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF LIMPOPO Sixth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF MPUMALANGA Seventh Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF THE
NORTHERN CAPE Eighth Respondent

MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF THE
NORTH WEST Ninth Respondent
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2
MEC RESPONSIBLE FOR LOCAL GOVERNMENT
IN THE PROVINCIAL GOVERNMENT OF THE
WESTERN CAPE Tenth Respondent
SOUTH AFRICAN LOCAL GOVERNMENT
ASSOCIATION Eleventh Respondent
TENTH RESPONDENT'S ANSWERING AFFIDAVIT
I, the undersigned, /
P/Bag x1, Constininon Hill, Braa,. TT——
ANTON WILHELM BREDELL
2021 -0g- 1 ¢
do hereby make oath and state that: €G-007
1. I am the Westé_rﬁ Cape Provincial-Minister for Local Government, the tenth

respondent in this matter, with my offices situate at 9t Floor, Utilitas Building,

1 Dorp Street, Cape Town.

2. The facts deposed to in this affidavit are true and correct and, save where the

context indicates to the contrary, are within my personal knowledge.

3. Legal submissions are made on the advice of my legal representatives, which

advice | believe to be true and correct.
CONDONATION

4, | am advised that, in terms of Directions issued by this Court on 6 August 2021,

this affidavit ought to have been delivered by Wednesday, 11 August 2021.

s

/
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This affidavit is filed three court days out of time, and | respectfully request that
condonation be granted for the late delivery of the answering affidavit for the

reasons set out below.

The attorneys for the applicant (‘the EC’), served a Dropbox link to the
application papers via email on the offices of Mr Graham Paulse, the Head of
Department: Local Government, in the Western Cape Provincial Government

(WCPG) at 13h46 on Wednesday, 4 August 2021.

The application is voluminous, running to 621 pages with annexures.
Furthermore, the far-reaching and serious nature of the relief sought required

careful consideration.

Consequently, the relevant officials in the Directorate: Municipal Governance in
the Department of Local Government (‘the Department’) considered the
application papers during the course of Thursday, 5 August 2021, and
Friday, 6 August 2021, and engaged the Director of Litigation in the
Department of the Premier in order to brief me on the implications of the relief
sought by the EC. A briefing document was prepared for me over the long

weekend and was finalised on Monday, 9 August 2021.

In the meantime, this Court issued Directions on Friday, 6 August 2021, inter
alia, setting the matter down for hearing on Friday, 20 August 2021, and
requiring any respondent who intends to oppose the application to file an
answering affidavit by no later than Wednesday, 11 August 2021. At the time
that the Directions were issued, | had not yet had an opportunity to read the

papers, and, for the reasons set out below, the Western Cape Provincial

—
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Government had not yet considered the matter, and taken a decision to oppose

the application.

| was briefed by the relevant officials at approximately 14h30 on
Tuesday, 10 August 2021. During the briefing | raised certain concerns and
queries and indicated that, due to the far-reaching implications of the possible
postponement of the October 2021 local government elections, | was of the
view that | needed to consult with the Premier of the Western Cape and the
Western Cape Provincial Cabinet for the matter to be discussed and considered

at Cabinet level.

At approximately 17h00 on Tuesday, 10 August 2021 | engaged with the
Premier and requested that the matter be discussed at Cabinet, and | provided

the Premier with the briefing document prepared for me by the Department.

The Premier agreed that the matter needed to be considered at the next
Cabinet meeting, which was scheduled for the morning of Wednesday,
11 August 2021. This was the earliest opportunity that the matter could be

considered by Cabinet.

Cabinet met on Wednesday, 11 August 2021 and, having considered the
implications of the relief sought by the EC, concluded that the application be
opposed and that certain key aspects be raised with this Court for

consideration.

Thereafter the Legal Services Department in the Office of the Premier

instructed the Office of the State Attorney to take urgent steps to brief counsel.

or B
v
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This required compliance with the procurement processes mandated by the
Public Finance Management Act, No. 1 of 1999. Senior counsel was eventually
briefed with the papers on Thursday,12 August 2021, at about 11h45 and a

consultation was initially scheduled for 14h00.

Due to the unavailability of the necessary attendees, including the Premier, who
were required to attend a parliamentary sitting, a meeting with senior counsel
could only take place at 17h00 on Thursday, 12 August 2021. Pursuant to the
advice received, a final decision was taken to oppose the relief sought and this

affidavit was prepared as soon as possible thereafter.

This affidavit is not lengthy and deals largely with matters of law. To the extent
that the EC seeks to deliver a reply thereto, it will have sufficient time to do so,
and to deliver written submissions in accordance with the Directions issued by

this Court.

In that event, the late delivery of the answering affidavit will not require the
postponement of the hearing and consequently ought not to prejudice the

administration of justice or this Court.

As far as | am aware, | am the only respondent that is opposing the relief sought
,and | submit that it is manifestly in the interests of justice that the views of at

least one of the respondents should be before this Court, for that reason alone.

Furthermore, the factual information set out herein is, | respectfully submit,
highly relevant to the proper determination of this matter. It is, for that reason

too, in the interests of justice that this affidavit be admitted into evidence.

o b

&
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19. | respectfully submit that | have provided a full explanation for the delay in the
delivery of the answering affidavit. The Court and the EC will suffer no prejudice
as a consequence of the late delivery of the answering affidavit. The grounds
of opposition are substantial. The issues to be determined in this matter are
weighty and material to the administration of justice and the integrity of our
constitutional democracy. Consequently, | submit that it is in the interests of

justice that the answering affidavit be admitted in evidence in this matter.

20. Accordingly, | submit that it is in the interests of justice that condonation be

granted.
THE EC SEEKS TO IGNORE ITS OBLIGATIONS TO PARLIAMENT

21.  The EC is an independent State institution supporting constitutional democracy
under Chapter 9 of the Constitution, established under s 181(1)(f) and ss 190
and 191 of the Constitution, and functioning in terms of the Electoral Act 73 of

1908.

22.  Its functions as set out in the Constitution are to manage elections of national,
provincial and municipal legislative bodies in accordance with national

legislation and to ensure that those elections are free and fair.

23. Moreover, the Constitution determines that the EC is accountable to
Parliament, and to Parliament alone, for the discharge of its constitutional

obligations.
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24. Insofar as local government elections are concerned, s 159 is the operative

provision of the Constitution and provides -

(1) The term of a Municipal Council may be no more than five years, as

determined by national legislation.

(2) If a Municipal Council is dissolved in terms of national legislation, or
when its term expires, an election must be held within 90 days of the

date that Council was dissolved or its term expired.

(3) A Municipal Council, other than a Council that has been dissolved
following an intervention in terms of section 139, remains competent to
function from the time it is dissolved or its term expires, until the newly

elected Council has been declared elected.

25. Ineffect, what the EC seeks is for this Court to amend the provisions of s 159(2)
of the Constitution to allow it to hold local government elections during

February 2022, instead of during October 2021.

26. Its reasons for asking this Court to allow it to do so are, with respect, legally

irrelevant.

27. This Court has no power to grant the relief that the EC seeks. Only Parliament
has that power, by passing a bill to amend the Constitution, and, in any event,
the EC's reasons for seeking to postpone the local government elections are

bad (albeit that its reasons are legally irrelevant).
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Not only could the EC have approached Parliament to obtain the relief that it
seeks from this Court, but it was incumbent upon it to approach Parliament for

the relief that it now seeks from this Court.

Section 159(2) of the Constitution is cast in peremptory terms. The EC
recognises this, yet what it seeks to do is to approach this Court on the basis
of the reasons set out in the report of Justice Moseneke (the Moseneke report),
effectively to amend, or more accurately, draw a line through, s 159(2) of the

Constitution.

In so doing, the EC completely ignores its express constitutional obligations to
account to Parliament for the manner in which it is required to discharge, or in

this case, fail to discharge, its constitutional obligations.

If, as it claims, the reasons in the Moseneke report for delaying the
October 2021 local government elections are good reasons (which | dispute)
the EC had a constitutionally-mandated mechanism available to it — s 74 of the

Constitution.

Yet nowhere in the 621 pages that it has placed before the Court does it attempt
to explain why it failed to engage the one and only constitutionally compliant

mechanism available to it to postpone the elections.

It fails entirely to explain to the Court why it did not approach Parliament

timeously to seek a constitutional amendment to allow for the postponement of

the elections. Dg

Yo &/
{ /
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It does not assist the EC to say that it would have been too late to approach

Parliament because it only received the Moseneke report on 20 July 2021.

The EC has been aware of the COVID-19 pandemic since March 2020. It
cannot claim not to have been aware of its obligations to make preparations to

hold the local government elections during 2021.

Consequently, the EC had a constitutional obligation to take all necessary steps
to ensure that it was prepared to hold the local government elections by no later

than the end of October 2021.

Similarly, the EC cannot reasonably claim not to have been aware of the
possibility that the local government elections might have to be delayed as a

consequence of the COVID-19 pandemic.

Consequently, it had a constitutional obligation to conduct the necessary
investigations to place it in a position to approach Parliament timeously, if
necessary, to seek a constitutional amendment to delay the holding of the local

government elections.

The EC fails to explain to this Court why it did not take the necessary steps to
engage with the Executive and Parliament as the Constitution requires it to do
in the event that a constitutional amendment to delay the holding of the local

government elections became necessary.

The EC cannot rely on its own remissness as a basis to escape its obligations

to account to Parliament and indeed as a basis to escape its obligations to

L
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engage the constitutionally-mandated mechanisms through which the
Constitutional amendments necessary for a delay in the holding of the elections

might be effected.

41. To approach this Court to do so amounts to an egregious breach of the

separation of powers and ought not to be countenanced.

THE DANGEROUS PRECEDENT IF THIS COURT WERE TO AMEND THE

CONSTITUTION

42. The Constitution expressly provides for a process through which it may be
amended. Section 74 of the Constitution sets out detailed procedures for how

and when the Constitution may be amended.

43. Importantly, there is no power at all for this Court, or indeed any Court, to amend

the Constitution. There are good and proper reasons for this.

44.  The Constitution is the supreme law of the land. The framers of the Constitution
took special care to ensure that the provisions of the document which is
foundational to our constitutional State are less vulnerable to amendment than
ordinary legislation. This is why the Constitution itself provides for more
stringent procedures as well as higher majorities when compared with those

which are required for the amendment of other legislation.

45. Again, the Constitution itself provides expressly that Parliament, and only
Parliament, has the power to pass constitutional amendments — and indeed in

respect of certain kinds of constitutional amendments Parliament must invoke

- @
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special procedures and special majorities to pass particular constitutional

amendments.

There simply is no room whatsoever — no matter what the reason - for this Court
to amend the Constitution, or to countenance the ignoring or suspension of a

provision thereof. It has no power to do so.

The reason is quite simple. It is to maintain the integrity of the foundational
document of our constitutional democracy. If this Court were to tinker with the
integrity of that principle, for even the best of reasons, the precedent that would

be set, would be disastrous.

If this Court were to entertain an unconstitutional constitutional amendment to
postpone an election, in the absence of an express power sourced in the
Constitution itself, what would stop this Court in the future from relying on the
precedent so set to suspend the right to life or some other fundamental right in

the Bill of Rights, because it served a convenient purpose?

It is quite clear that none of the parties represented in Parliament sought to
introduce a bill seeking to amend s 159(2) of the Constitution. This
notwithstanding any support they may have expressed for the postponement of
the local government elections. That fact alone should sound alarm bells with

this Court as to the dangers of the relief sought by the EC.

Either the EC did not believe that a bill seeking a constitutional amendment
would receive the requisite support in Parliament so it simply waited until it was

too late to seek a constitutional amendment in the hope that the spectre of a
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public health crisis would move this Court to breach the separation of powers
in the most egregious manner since the dawn of our democracy, or, (and more
likely),the EC simply has no appreciation of its role as a Chapter 9 institution
and its constitutional obligations, and has sought to approach this Court to
rescue it from its own inaction, with scant regard for the harm that would be
done to the Constitution itself by the precedent that would be set should this

Court grant the EC the relief that it seeks.
51.  Both options are equally offensive in a constitutional democracy.
THE EC’s REASONS ARE BAD

52. The EC approaches this Court on the basis that the Moseneke report supports
a conclusion that it is objectively impossible to hold the local government
elections safely in October 2021, purportedly because of the risk posed by the

COVID-19 pandemic.

53. However, the EC has failed to place certain pertinent facts before the Court
which demonstrate that that is simply not the case. It has also, regrettably,

misstated certain of the facts that it has placed before the Court.

54. The EC has failed to disclose that it made a presentation to the Western Cape
Provincial Legislature (“the WCPL"), at the latter's request, on 21 May 2021 in
which it set out its preparations for the 2021 local government elections. | annex

a copy of the PowerPoint presentation hereto, marked “AB1”.



55.

56.

57.

820

Several key points arise from that presentation. At that stage, being
21 May 2021, the EC was aware that the President had announced that the
local government elections would be held on 27 October 2021, although the

date had not been formally proclaimed as yet.

The EC informed the WCPL that it had already at that stage commenced

preparations for the local government elections.

The EC presented the following provisional timeline for the local government

elections:

57.1. October 2020 — March 2021: Alignment of voting districts to new ward

boundaries.

57.2. May 2021 to July 2021: General voter registration and education

campaign.

57.3. May 2021 to June 2021: Targeted voter registration and

communications.
57.4. August 2021: Candidate nominations;
57.5. September 2021 — November 2021:

57.5.1. 1-2 days before elections: Special votes (home visits and at

voting stations);

57.5.2.  +/- 7 days after elections: Announcement of results;



58.
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57.5.3. +/- 14 days after elections: Election of local municipal

representatives to district councils.

The EC provided a briefing on certain legislative amendments necessary for

the holding of the local government elections.

In regard to the issue of communication and voter education, the EC provided
specific information in respect of new COVID-19 protocols that it said it had
designed to keep voters, election staff, observers, party agents and others safe

during the pandemic.

In regard to community outreach, the EC provided specific inputs regarding
virtual engagements with staff and stakeholders in the context of the COVID-

19 pandemic.

The EC provided an update on certain key innovations that it said it had put in
place in respect of the 2021 local government elections including the

procurement of new voter management devices to replace the old “zip-zips”.

This new technology would allow for enhanced voter registration and monitoring
of voter participation in real time, including the ability to capture an address or
place of residence during registration and to verify the address against ward
boundaries as well as to support other functions such as a central voters’ roll,

electoral staff attendance and ballot paper tracking.
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In addition, the EC provided information on the following key innovations
introduced for the 2021 local government elections, specifically aimed at

enhancing COVID-19 safety:
63.1. The introduction of e-learning modules for training of election staff;

63.2. The introduction of e-recruitment for internal staff appointments as well
as those of electoral staff. In this regard, test scores would be received

and incorporated from e-learning where relevant.

63.3. Enhancements to the online candidate nomination system used
successfully by parties during the previous two general elections and by-

elections.
63.4. The introduction of a new and revamped voter registration system.
63.5. The introduction of an online election observer application system.

Importantly, the EC provided the WCPL with specific information in respect of
the COVID-19 protocols that it had put in place for the 2021 local government

elections.

In particular, the EC advised that, in order to prevent the elections posing a risk
to participants, it had introduced a range of special COVID-19 prevention

measures for by-elections in 2020 including:

65.1. Strict social distancing practices both outside and inside voting stations;

&

/
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65.2. The mandatory wearing of masks over nose and mouth of all persons

within the boundaries of voting stations;

65.3. The application of hand sanitisers to all persons entering and exiting

voting stations;

65.4. The replacement of the traditional indelible ink marker pens with an
indelible ink liquid which would be applied from a bottle to the thumb of

voters using cotton buds which would be disposed after each use;

65.5. The cotton buds would be disposed of as medical waste after each use;

and

65.6. Protective equipment including masks, gloves and face shields procured
for election staff for voting stations and for conducting home visits for

those voters who were physically disabled, infirm, or pregnant.

In addition, during the briefing the EC advised that, in its experience, turn-out
for local government elections tended to be lower than for national and

provincial elections.

At the end of the presentation by the EC, mention was made of the appointment
of Justice Moseneke to investigate the feasibility of the holding of local

government elections during October 2021.

Accordingly, it is of great concern that the EC has not disclosed to this Court
that, by 21 May 2021, it had clearly put in place measures to hold local

government elections with the COVID-19 pandemic in mind, and that it had

- — "~
— / o
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briefed the WCPL on its readiness to hold the elections with the date of
27 October 2021 having been announced by the President, albeit not formally

proclaimed.

Further, the EC has, during the course of the COVID-19 pandemic, safely held
by-elections to fill vacancies in 24 wards in municipalities across the Western

Cape Province.

69.1. On 11 November 2020 the EC held by-elections in:

69.1.1. Wards 14, 51 and 88 in the City of Cape Town;

69.1.2. Ward 3 in the Drakenstein Municipality;

69.1.3. Wards 8, 14, 17 and 27 in the George Municipality;

69.1.4. Wards 9 and 10 in the Knysna Municipality; and

69.1.5. Ward 13 in the Saldanha Bay Municipality.

69.2. On 9 December 2020, the EC held by-elections in:

69.2.1. Ward 115 in the City of Cape Town;

69.2.2. Ward 9 in the Langeberg Municipality;

69.2.3. Ward 12 in the Overstrand Municipality; and

69.2.4. Wards 4, 5 and 10 in the Oudtshoorn Municipality.
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69.3. On 21 April 2021, the EC held by-elections in:
69.3.1. Ward 4 in the Beaufort West Municipality;
69.3.2. Ward 11 in the Knysna Municipality; and
69.3.3. Ward 20 in the City of Cape Town.

69.4. On 30 June 2021, the EC held by-elections in:

69.4.1. Ward 2 in the Swartland Municipality;
69.4.2. Ward 1 in the Cederberg Municipality; and
69.4.3. Wards 51 and 63 in the City of Cape Town.

Although the EC states in its affidavit that it held by-elections on
11 November 2020 and 9 December 2020, and that it sought and obtained
postponements of by-elections when the country was placed on adjusted alert
level 4, what it does not disclose to the Court is that, by 11 November 2020 in
the Western Cape, the second COVID-19 wave resurgence alerts had already
been triggered, as the change in week-on-week test positivity rates had

breached the 20% mark.

In other words, the average test positivity rate for the previous 7 days based on

the 7-day moving average of positivity compared to the average test positivity

/cg

-/

7 to 14 days prior, showed a 20% week-on-week increase.
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Consequently, by the time the by-elections were held on 11 November 2020
and 9 December 2020 in the Western Cape, the second wave had already
begun in the Western Cape. Yet the EC did not see fit to postpone the by-

elections held in the 17 wards in the Western Cape on those dates.

Similarly, the third wave was well underway in the Western Cape when the by-

elections were held on 30 June 2021.

To the extent that the EC seeks to contend that voting cannot be conducted
safely at polling stations because of the risk of infection during a potential fourth
wave in October 2021, this is simply not the case. It has put in place measures
to manage voting safely and it has demonstrated that this can be done safely,

as has been done in the past.

Insofar as its concerns relate to mass gatherings, the WCPG associates itself
with the submissions made by the Democratic Alliance insofar as the powers
of the EC are concerned when it comes to managing gatherings and putting in
place measures to control large gatherings while ensuring free and fair
elections. This is the function of the EC, and it has the necessary powers, and

experience, to do so.

It cannot refuse to exercise those powers and then ask this Court to breach the
Constitution because it does not want to exercise the powers that it has, and
has exercised in the past, in order to manage an election during what everyone
acknowledges is an extraordinary public health crisis. This only has to be stated

to be rejected.
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Insofar as voter registration is concerned, the WCPG agrees that it is of vital
importance that adequate opportunities must be provided prior to the election
for voters to be registered and it associates itself with the relief sought by the

Democratic Alliance in this regard.

As regards the problems with voter registration, it bears mention that, during
the presentation given to the WCPL on 21 May 2021, the EC indicated that the
reason why there was only one voter registration weekend scheduled during
the 2021 local government election cycle, as opposed to two registration
weekends as had been the norm in the past, was due to what the EC referred
to as “financial constraints” on its part. This again is emblematic of the EC’s
failure to organise its activities in a manner that would allow it to fulfil its
constitutional obligations, but more importantly, belies any suggestion that this

is as a result of the COVID-19 pandemic.

Further, and extremely disturbingly, the EC has cherry-picked the medical
evidence that supports the narrative that the COVID-19 pandemic has made it
objectively impossible and indeed would render it unsafe to hold local

government elections in October 2021. This is simply not so.

The medical evidence is not at all as definitive as the EC would have this Court

believe.

The pre-eminent expert in the country, Professor Salim Abdul Karim, states in
terms in his oral presentation that in his view the safest time to hold the election
would be October 2021. This is clearly reflected in the Moseneke report, yet
this fact does not make its way into the EC’s affidavit while the remainder of

Professor Abdul Karim’s presentation is reflected in the affidavit.
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Further, Professor Abdul Karim clearly states that vaccinations are not a
panacea that will render elections safe, yet this seems to be precisely the
approach that the EC has adopted — to delay the election until February 2022

when 67% to 70% of the adult population is estimated to be vaccinated.

This of course completely ignores the fact that both Professor Abdul Karim and
Dr Aslam Dasoo of the Progressive Health Forum indicate that the community
immunity level of 67% to 70% (40-45 million people) is unlikely to be achieved
with the current administration of approved vaccines, due to the lower efficacy

of these to prevent mild and moderate illness.

Further, Professor Abdul Karim indicates that the community immunity level of
67% was decided upon prior to the Delta variant becoming the dominant
variant, and that, in his view, community immunity (also popularly referred to as
‘herd immunity’) will likely only be achieved when 80% of the entire population
(including children) is immunised. That is simply not going to be the case in

February 2022 with the current vaccination rollout plan.

As Dr Dasoo points out, while vaccination will have a hugely positive impact on
rates of severe iliness, hospitalisation and death, circulating virus will continue
to be widely transmitted and may cause mild or moderate illness among those
already vaccinated, and potentially severe illness or death among those not yet
vaccinated. This will necessitate the prolongation of restrictions, and personal

preventative measures will have to be continually applied.

Consequently, the point of delaying the elections so that more people can be

vaccinated is entirely unclear. Vaccines are simply one tool which will have to

X
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be coupled with non-pharmaceutical interventions, such as masks, ventilation,

social distancing and limiting of the size of social gatherings.

87.  None of these interventions require the postponement of the local government
elections. More importantly, none of these interventions will render the local
government elections more, or less safe in February 2022, as opposed to
October 2021. Hence Professor Abdul Karim’s view that October 2021 is likely

to be safer than next year for the holding of the elections.

88. The EC’s reasons for seeking the delay of the local government elections are

unsustainable, to the extent that its reasons are legally relevant at all.

89. Its role is to manage elections in a public health crisis. It cannot breach the

Constitution in order to do so.

CONCLUSION

For these reasons, | submit that the relief sought by the EC falls to be disnis

<““‘ANION LHELM BREDELL

The deponent has acknowledged to me that he knows and understands the contents
of this affidavit, which affidavit was signed and sworn to before me at the address
belowonthe dayof AUGUST 20121 in accordance with Regulation No R1258 dated
21 July 1972 as amended by Government Notice R1648 dated 19 August 1977, as
further amended by Government Notice R1428 dated 11 July 1980 and by
Government Notice R774 dated 23 April 1982.
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