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NOTICE OF MOTION — APPLICATION BY CASAC
FOR ADMISSION AS AMICUS CURIAE

PLEASE TAKE NOTICE THAT the Applicant, the Council for the Advancement of the

South African Constitution ("CASAC"), intends to apply, at the hearing of this matter,

for an order —

1. Dispensing with the rules of forms and service, in accordance with Rule 12 of

the Constitutional Court Rules, 2003 and ahy directiong. that the Honourable

Chief Justice may give; and granting leave for this application to be dealt with

as one of urgency.



2. Admitting CASAC as amicus cunae in the matter of Electoral Commission of
South Africa v Minister of Cooperative Governance and Traditional Affairs and

Others (CCT 245/21).

3. Directing those parties who oppose this application to pay CASAC's costs,

jointly and severally, each absolving the other.

4. Granting CASAC leave to file written submissions, and to make oral
submissions at the hearing of this matter, subject to any directions issued by

this Court.
5. Granting CASAC such further and/or alternative relief as this Court deems fit.

TAKE FURTHER NOTICE THAT CASAC appoints' the address of Legal Resources
Centre, appearing below, as the address at which it will accept notice and service of

all documents in this application.

TAKE FURTHER NOTICE THAT CASAC consents to accepting service of all
documents and notices in this application by email at the email addresses appearing

below.

TAKE FURTHER NOTICE THAT the accompanying affidavit of PARMANANDA
LAWSON NAIDOO, together with the annexures thereto will be used in support of this

application.

TAKE NOTICE FURTHER THAT any party who wishes to oppose this application

must:



DA

TO:

a. By 10H00 on Wednesday 11 August 2021, give notice to CASAC's attorneys
of its intention to oppose the application and in such notice appoint an address
within 15 kilometres of the office of the Registrar and/or an electronic mail

address where it will accept service of documents; and

b. By 10H00 on Friday 13 August 2021, file such answering affidavit as it may
desire in answer to the allegations made by CASAC and/or oppose the relief

sought in this application.

TED at DURBAN on this the 10* day of AUGUST 2021.

LEGAL RESOURCES CENTRE
Applicant’s Attorneys

11* Floor, Aquasky Towers

275 Anton Lembede Street
DURBAN

Tel: (031) 301 7572

Email: sharita@irc.org.za

Ref. S Samuel

C/O LEGAL RESOURCES CENTRE
2" Floor West Wing Women'’s Jail
Constitutional Court

1 Kotze Street

Johannesburg

Tel: (011) 838 6601

Email: ektaa@Irc.org.za

Ref: E.Deochand

THE REGISTRAR OF THE CONSTITUTIONAL COURT
1 Hospital Street

Constitution Hill

Braamfontein




AND TO:

AND TO:

AND TO:

AND TO:

ELECTORAL COMMISSION OF SOUTH AFRICA

APPLICANT

Moeti Kanyane Incoroprated

First Floor, Block D

Corporate 66 Office Park

269 Von Wiiiich Street

Die Hoewes, Centurion

Tel: 012 003 6471

Fax: 086 416 2255

Ref: M Kanyane/BC/M00232

Email: moeti@kanyane.co.za
mashudu@kanyane.co.za

c/o RAMS INCORPORATED

8™ Floor, Fredman Towers

13 Fredman Drive

Sandton

Tel: 011 883 2234/6

Ref: Mr W Moeketsane

BY ELECTRONIC MAIL

THE MINISTER OF COOPERATIVE GOVERNANCE AND
TRADITIONAL AFFAIRS
FIRST RESPONDENT

87 Hamilton Street

Arcadia

Pretoria

Email: AvrilW@cogta.gov.za
c/o THE STATE ATTORNEY
SALU Building

316 Thabo Sehume Strest
Pretoria

Email: ichowe@justice.gov.za

StateAttorneyPretoria@justice. gov.za
BY ELECTRONIC MAIL

THE MEC FOR LOCAL GOVERNMENT FOR THE EATERN CAPE

SECOND RESPONDENT

Tyamzashe Building

Phalo Avenue

Civic Square

Bhisho

Email: mzwake. clay@eccogta.gov.za; nnothoko@gmail.com:
noncedo.nothoko@eccogata.gov.za and
Sivuyisiwe.mayoyo@eccogta.qov.za

BY ELECTRONIC MAIL
THE MEC FOR LOCAL GOVERNMENT FOR THE FREE STATE



AND TO:

AND TO:

AND TO:

AND TO:

THIRD RESPONDENT

OR Tambo House, 7% Floor

Cnr St Andrew's & Markgraaf Streets

Bloemfontein

Email: hod@fscogta.gov.za; tembeni.lobe@fscogta.gov.za; and
lesleyk@fscoqta.gov.za

BY ELECTRONIC MAIL

THE MEC FOR LOCAL GOVERNMENT FOR GAUTENG

FOURTH RESPONDENT

37 Pixley ka Isaka Seme Street

Marshalltown

Johannesburg

Email: guinton kuhn@gauteng.gov.za; fred. mokoko@gauteng.gov.za:
zukiswa.ncunyana@gauteng gov.za;
simon.masisi-letele@gauteng.gov.za; and
anthony moonsamy@gauteng.gov.za

BY ELECTRONIC MAIL

THE MEC FOR LOCAL GOVERNMENT FOR KWAZULU-NATAL
FIFTH RESPONDENT

330 Langalibalele Street

Pietermaritzburg

Email: lelani.vanderberg@kzncogta gov.za;

kerry turner@kzncogta.qov.za:

nokwanda mchunu@kzncogta gov.za; and

sanele.zondi@kzncogta.gov.za

BY ELECTRONIC MAIL

THE MEC FOR LOCAL GOVERNMENT FOR LIMPOPO

SIXTH RESPONDENT

Hensa Tower Building

28 Market Street

Polokwane

Email: ngobeniDD@coghsta.limpopo.gov.za:
dumalisilen@coghsta.limpopo.gov.za: and
mathyem@coghsta.limpopo.gov.za

BY ELECTRONIC MAIL

THE MEC FOR LOCAL GOVERNMENT FOR MPUMALANGA
SEVENTH RESPONDENT

Samora Machel Building

Ext 2, 7 Government Boulevard

Riverside Park

Mbombela

Email: LvdWalt@mpg gov.za; MvdMerwe@mpq.qov.za;




AND TO:

AND TO:

AND TO:

AND TO:

sam@mpg.qov.za; skunene@mpg gov.za; and
MkhwanaziZF @mpg.gov.za

BY ELECTRONIC MAIL

THE MEC FOR LOCAL GOVERNMENT FOR THE NORTHERN CAPE

EIGHTH RESPONDENT

JS du Plooy Building

9 Cecil Sussman Street

Kimberley

Email: bvass@ncpa.qov.za; bslenkoe@ncpg.gov.za;
mmadyo@ncpg gov.za; mmanyeneng@ncpg.gov.za: and
pseane@ncpg. gov.za

BY ELECTRONIC MAIL

THE MEC FOR LOCAL GOVERNMENT FOR THE NORTH WEST
NINTH RESPONDENT

Telkom Building

3366 Bessemmer Street

Industrial Site

Mafikeng

Email: mmotlogelwa@nwpg.gov.za and tlerefolo@nwpg.gov.za

BY ELECTRONIC MAIL

THE MEC FOR LOCAL GOVERNMENT FOR THE WESTERN CAPE
TENTH RESPONDENT

9 Wale Street

Cape Town

Email: Graham Paulse@westerncape. gov.za

BY ELECTRONIC MAIL

THE SOUTH AFRICAN LOCAL GOVERNMENT ASSOCIATION
ELEVENTH RESPONDENT

Block B, Corporate Park

175 Corobray Avenue

Waterkloof Glen

Pretoria

Email ugopichund@salga.org.za

BY ELECTRONIC MAIL
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APPLICATION BY CASAC
FOR ADMISSION AS AMICUS CURIAE

I, the undersigned,

LAWSON PARMANANDA NAIDOO

make the following statement under oath-
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INTRODUCTION AND DEPONENT

I am an adult male employed as the Executive Secretary of the applicant, the
Council for the Advancement of the South African Constitution ("CASAC"), a
public benefit organisation with its business address at Unit 7, Olympia Court, 85
Ourban Road. Mowbray, Cape Town. | am duly authorised by CASAC to depose

lo this affidavit,

The facts contained herein are within my personal knowledge, save as it may
appear otherwise from the context, and are to the best of my knowledge and
belief, both true and correct. Where | make legal submissions, | do so on the

advice of my legal representatives in this matter.

On 4 Augusl 2021. the Electoral Commission of South Africa ("Commission")
launched an urgent application for direct access to this Court in which it secks
the relief as set out in its Notice of Motion aimed at securing a postponement of

the October 2021 local government elections.

CASAC seeks admission as amicus cunae in the Commission's application. On
6 August 2021, this Court issued filing directions for the matter and directed that

it be set down for hearing on 20 August 2021.

STRUCTURE OF THIS AFFIDAVIT

5

This affidavit is structured as follows —

51 First, I outline the nature and purpose of CASAC's application;

5.2 Second, | set out CASAC's interest in the proceedings; and

L mp
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5.3 Third, | summarise CASAC's intended submissions in the proceedings.

NATURE AND PURPOSE OF THE APPLICATION

6

This is an application, in terms of Rule 10(4) of the Rules, for CASAC's admission
8s an amicus curiae in the above matter. Because the principal application is
urgent, CASAC's present application is necessarily also brought on an urgent

basis.

Given the truncated timelines as set out in the directions of 6 August 2021,
CASAC has instructed its attorneys of record in the present matter, simultaneous
with the filing of this application with the Registrar, to seek the parties’ written
consent for CASAC's admission as amicus curiae (by no later than 10:00 on 11
August 2021), in line with Rule 10(1) of the Rules. A copy of the correspondence

is attached hereto as annexure "LN1",

At the time of filing this affidavit, CASAC is awaiting the parlies' responses to the
letter. In light of the time constraints and the Court’s directions to the parties,
CASAC has elected to file this application alongside seeking consent from the

parties to this litigation.

CASAC seeks leave of this Court to be admitted as an amicus curige in these
proceedings. It seeks to assist this Court as an ammicus curiae by making three

discrete arguments regarding the Commission's application:

9.1 Eirstly, that this Court lacks the jurisdiction to grant the Commission the
relief that it seeks. In this rogard, CASAC will argue that the Commission
seeks a remedy that is impossible without doing great violence to the

provisions of the Constitution. CASAC will argue that the Commission

"I

Irg
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Séeks an impermissible amendment of section 159(2) through an
interpretation of the provision. by this Court, that would insert an
"impossibility exception” to the absolute and unqualified constitutional
obligation to conduct regular free and fair local government elections.
CASAC will also argue that the Commission's alternative remedy, a
declaration of constitutional invalid ity that is suspended for six months, is
a mischievous attempt to achieve the same constitutionally impermissible

resuit.

9.2  Secondly, that in our law the coctrine of impossibility is a narrow doctrine,

one of last resort, and that it should remain so.

9.3  Thirdly, that the Commission has, in any event and on ils own version,
not made out a case for the relief that it seeks in that it has not met the
threshold to successfully invoke impossibility in the current
circumstances. In this regard, CASAC will argue that what the
Commission essentially seeks is an opportunity to conduct
“non-pandemic" elections and that it has not adequately explored what
free and fair elections under pandemic circumstances look like or
considered what it would be able. within its available resources, to

achieve under said conditions.

CASAC’S INTEREST AND ROLE AS AMICUS CURIAE

10 CASAC is a non-profit, public benefit organisation that is constituted of a group
of people who seek to advance the South African Constitution as a platform for

democratic politics and the transformation of society. It is managed by an

VAN
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12

13

14
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execulive committee, guided by an advisory council which incl udes advocates of
the High Court of South Africa (including senior counsel), academics (including
current and former university vice-chancellors), activists and former Justices of

this Court,

As an organisation, CASAC believes in the advancement of a society whose
values are bascd on the core principles of the Constitution. namely the promotion
of socio-economic rights, judicial independence, the rule of law, public
accountability and open governance. CASAC also believes that the greatest
threal to our Constitution is a complacent citizenry. Accordingly, CASAC
engages in active campaigns, using different platforms and programmes, to

realise the rights enshrined in the Constitution.

In this vein, it is evident that the substantive issues in the principal matter fall
squarely within CASAC's organisational objectives and focus areas as it raises
issues relating to the rule of law, the interpretation of the Constitution, and public

accountability (by state actors).

Accordingly, CASAC submits that it has a direct interest on this basis.

CASAC's History with this matter and the Section 14(4) Inquiry chaired by
former Deputy Chief Justice Moseneke

On 18 June 2021, CASAC made writien submissions on whether there was 3
reasonable likelihood that the upcoming local government elections would be
free and fair to the Inquiry following an invitation to do so from Justice Moseneke.
The invitation and submissions are attached hereto as annexures "LN2" and

"LN3" respectively,

3/
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Briefly, CASAC's submissions were thal regular free and fair local government
elections are a foundational value under our Constitution and a departure from
constitutionally prescribed term limits would be a derogation from democratic
norms; that the Commission should explore ways in which it could minimise the
risk of spreading COVID-19 at voting stations including by introducing longer
voling hours, requesting the prioritisation of poll workers in the vaccination
programme, increasing the number of voting stations, and ensuring strict
adherence to health protocols: and finally, that CASAC opposed the
postpenement of the local government elections past T November 2021 and that
if such a postponement were to be done, it would require a constitutional

amendment.

Following the release of the Inquiry’s report by Justice Moseneke ("Report™) and
the unanimous adoption thereof by the Commission and having considered the
Report, its findings and recommendations, and the Commission's announcement
of 23 July 2021 that it would approach this Court to seek the postponement of
the local government elections, CASAC addressed a letter to the Chief Electoral
Officer, Mr Sy Mamabolo. on 27 July 2021 in which CASAC raised several
concems about the Report's findings and advising the Commission to reconsider
its decision to seek the postponement of the local government elections. CASAC
received a response to our letter from Mr Mamabolo's office on 2 August 2021

and | attach Lhis correspondence as annexure "LN4".

As the above history shows, CASAC has an additional direct interest in the issues

raised in the present application to the extent that they relate to the Commission's

pza
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decision to approach this Court seeking a postponement of the local government

elections.

SYNOPSIS OF SUBMISSIONS TO BE MADE BY CASAC

18

20

21

This Court lacks jurisdiction to grant the relief sought

CASAC submits that the Commission's application should be dismissed on the

basis of this Court's want of jurisdiction.

The Commission seeks a declarator that it may hold the forthcoming local
government elections beyond the 90-day period required by section 159(2) of the
Conslitution, as well as an order directing the Commission to hold said elections
after 1 November 2021 but before 28 February 2022. Such an order would be

at variance with the clear constitutional text and therefore unconstitutional.

To justify the remedy it seeks, the Commission alleges an impossibility on its part
to conduct free and fair elections on 27 October 2021, the gazetted election dato,
or 1 November 2021, the expiry of the 80-day period. The Commission alleges
that this impossibility arises as a result of the conditions created by the COVID-
19 pandemic and the restrictions imposed as a result. To this end, the
Commission submits that this Court should recognise an exception to the
section 159(2) obligation by finding that it is "impossible to hold constitutionally
compliant local govemment elections in October 2021 because of objective facts

entircly beyond the Commission's control”,

CASAC will show that such a finding would amount to an amendment by this
Court of section 159(2) in circumstances where Parliament is vested with tho

exclusive constitutional authority to amend the Constitution. CASAC will submit

Iz
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that the section imposes an absolute obligation which this Court does not have
the power to suspend and that this Court should not acceplt the Commission's

invitation to do so.

CASAC will also show how the Commission seeks to achieve this constitutionally
impermissible resuit by asking this Court, in the altemmative, for a declaration of
constitutional invalidity in respect of its failure to hold jocal government elections
before 1 November 2021 First, the Commission seeks a declaration of invalidity
in respect of a future event, indicating its unwillingness o even attempt to meet
its constitutional obligation. Second. the Commission also seeks a suspension of
such a declaration of invalidity until the end of February 2022, presumably to

enable it to cure the invalidity.

In reality, however, the Commission's alternative remedy would also amount to
an amendment of section 159(2) disguised as an exercise of this Court's
remedial jurisdiction under section 172 of the Constitution. To illustrate this, the
Commission seeks, in addition to the declaration of invalidity, an order preserving
the legal authority of incumbent municipal councils beyond 1 November 2021
(whose terms expired on 3 August 2021), which section 159(2) expressly

disallows.

As it appears from the preceding discussion, central to the Commission's
proposed remedies is the wholésale suspension or amendment of section 159(2)
of the Constitution by this Court. CASAC will submit that this Court simply lacks

the power to do so.

aX
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The doctrine of impossibility is a narrow doctrine

CASAC will show that in our law the doctrine of impossibility as a justification for

the non-performance of contractual and statutory obligations. even as previously

developed by this Court and others, is a narrow doctrine to which the

Commission is not entitied on the facts and under the circumstances of this case.

CASAC will show, with reference to existing authority on intervening and

supervening impossibility, that the test for objective impossibility is a stringent

one and ought to remain so. Itis 3 contractual law doctrine that ought not to be

imported into our constitutional law in the manner sought by the Commission,

Expanding the doctrine in such a Mmanner would set a dangerous precedent,

permitting the avoidance of constitutional obligations in circumstances where it

IS not objectively impossible to meet them, but merely difficult or onerous to do

so.

Commission has not made out a case for invoking impossibility

CASAC will show that the Commission has not made out a case for impossibility

in the present matter on the basis of the following:

281

The Commission has been aware of the conditions created by the
COVID-19 pandemic, the restrictions imposed on normal aclivity as a
response thereto and their impact on its activities as an electoral
management body since March 2020. It therefore would not be open to
the Commission to plead the requirement that the impossibility relied on

was unforeseeable in the present circumstances.

7=
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The Commission has in the previous year successfully managed to
conduct a large number of by-elections in different parts of the country

under relatively safe conditions.

The Commission has not presented alternative ways in which it has
sought (and failed) to fulfil its constitutional obligation, stating merely that
it would not be able to conduct constitutionally compliant loeal

government elections under the present circumstances.

The Commission has not placed before this Court evidence of objective
impossibility nor has it shown how the present circumstances establish
Clear objective impossibility or how the pleaded impossibility was not self-

created or its fault.

Lastly, the Commission asks this Court to establish an undesirable precedent

that it has the power to suspend constitutional obligations or condone non-

compliance with constitutional obligations. The Constitution places term limits on

municipal councils and mandates regular elections as a way of ensuring

accountability in government and does so as an absolute requirement for a well-

functioning constitutional democracy.

CONCLUSION

30 Inorderto assist the Court with an amplification of the submissions set out above,

and legal research supportive of those submissions, CASAC sceks the relief

contained in the notice of motion.

w2
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DEPONENT

I certify that the deponent has acknowledged that he knows and understands the
contents of this affidavit which was signed and sworn to before me at
e Tf-’xu’@évi — on 10 August 2021, the regulations contained in
Government Gazette Notice No. R1258 of 21 July 1972, as amended, and
Government Notice No. R1648 of 19 August 1977 as amended. having been complied

with.
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Qur Ref S Samue!
10 August 2021

TO: REGISTRAR OF THE CONSTITUTIONAL COURT

generaloffice@concourt .org.za

registrar@concourt org za

AND TO:  ELECTORAL COMMISSION OF SOUTH AFRICA (APPLICANT)
MOETI KANYANE INCOROPRATED
moetli@kanyane.co za
mashudu@kan 0.2
Ref: M Kanyane/BC/MD0232

AND TO: THE MINISTER OF COOPERATIVE GOVERNANCE AND
TRADITIONAL AFFAIRS (C/O STATE ATTORNEY, PRET ORIA)
FIRST RESPONDENT
AvriW@cogts. gov.za
ichowe@justice gov za
StateAttorneyPretoria@ijustice . gov.za

AND TO: THE MEC FOR LOCAL GOVERNMENT FOR THE EASTERN
CAPE
SECOND RESPONDENT
mzwake. a.gov.za
nnothoko@gmail com
noncedo nothoko@eccogta gov za

AND TO: THE MEC FOR LOCAL GOVERNMENT FOR THE FREE STATE
THIRD RESPONDENT
nnothoko@gmail.com

ANDTO: THE MEC FOR LOCAL GOVERNMENT FOR GAUTENG
FOURTH RESPONDENT
quinton kuhn@gauteng gov.za
fred. mokoko@gauteng.qov.za
Zukiswa ncunya eng.gov za
simon.masisidetele@gauteng Qgov.za

anthony. moonsamy@gauteng gov.za
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AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

AND TO:

THE MEC FOR LOCAL GOVERNMENT FOR KWAZULU-NATAL
FIFTH RESPONDENT
lelani vanderbera@kzncogta. gov za

kerry tumer@gma.gg za
nokwanda mchun GOV
saneie zondi@kzncogta gov.za

THE MEC FOR LOCAL GOVERNMENT FOR LIMPOPO
SiIXTH RESPONDENT

ngobeniDD@coghsta limpopo.gov.za

dumalisilen@coghsta limpopo.gov za

mathyem@coghsta limpopo gov.za

THE MEC FOR LOCAL GOVERNMENT FOR MPUMALANGA
SEVENTH RESPONDENT

LydWait@mpg gov za

MvdiMerwe@mpg gov.za
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ELECTORAL COMMISSION OF SOUTH AFRICA / MINISTER OF COOPERATIVE
GOVERNANCE AND TRADITIONAL AFFAIRS AND OTHERS (CCT CASE 245/21):
ADMISSION OF THE COUNCIL FOR THE ADVANCEMENT OF THE SOUTH
AFRICAN CONSTITUTION AS AM/CUS CURIAE

1. We represent the Council for the Advancement of Ahe South African Constitution
(“CASACH).

2. We address this letter to you in terms of Rule 10 of Rules of the Constitutional Court.
1o seek your agreement that CASAC be admitted as an amicus cunae in the above
matter.

3. CASAC is a non-profit, public benefit organisation that is constituted of a group of
people who seek to advance the South African Constitution as a platform for
democratic politics and the transformation of soGiety. It is managed by an executive
committes. guided by an advisory council, which includes advocates of the High
Court of South Africz (including senior counsel), academics (including current and
former universdy vice-chancellors), activists and former Justices of this Court,

4. As an orgamisation, CASAC believes in the advancement of a society whose values
are based on the core principles of the Constitution, namely the promotion of socio-
economic fights, judicial independence, the rule of law, public accountability and
open governance. CASAC also believes that the greatest threat to our Constitution
Is a compiacent citizenry. Accordingly, CASAC engages in active campaigns. using
different platforms and programmes, to realise the rights enshrined in the
Constitution.

5. Given CASAC's knowledge and insight available to it regarding the advancement of
the values and core principles of the Constitution, CASAC has an interest in the core
issue of the matter. namaly whether this Court has the necessary jurisdiction to grant
the applicant in the main application (“the Commission®) the relief that it seeks,

8. Pursuant to its consideration of the papers fiied to date, CASAC is of the view that it
can present a different perspective 10 that of the Commission. and thereby to assist
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the Court in the determination of the matter. If admitted, CASAC broadly wishes to
advance the following position:

6.1. First, that this Court lacks the jurisdiction to grant the Commission the
redief that it seeks. In this regard. CASAC will argue that the Commission
seeks a remedy that is impossible without doing great viclence to the
provisions of the Constitution. CASAC will argue that the Commission
seeks an impermissible amendment of section 189(2) through an
interpretation of the provision, by this Cour, that would insert an
‘impossibility exception™ to the absolute and unqualified constitutionaf
obligation to conduct regular free and fair local government elections.
CASAC will also argue that the Commission's alternative remedy, a
declaration of constitutional invalidity that is suspended for six months, is
a mischievous attempt to achieve the same constitutionally impermussible
resuft.

6.2. Second, that in our law the doctrine of impossibility is & narrow doctrine,
one cf last resort, and that it should remain so: and

6.3. Third, that the Commission has. in any event and on its own version, not
made out a case for the refief that it seeks in that it has not met the
threshold to successfully invoke impossibility in  the current
crcumstances  In this regard, CASAC will argue that what the
Commission essentially seeks is an opporitunity fo conduct
‘non-pandemic” elections and that it has not adequately explored what
free and fair elections under pandemic circumstances look like or
considered what it would be able, within its available resources. to achieve
under said condrtions.

7. If admitted, CASAC will seek leave to file written submissions, as well as an
opportunity to present brief oral submissions at the hearing of this matter.

8. inlghtof the shortened tme-frames in this case, CASAC intends to fie its appiication
for admission as an amicus curize on 10 August 2021 and will file its written
submissions as directed by the Constitubonai Court. We therefore request that you
indicate your consent tc the admission of CASAC as an amicus curige by no later

than noon on 11 2021.
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8. We trust that we can rely on your reasonable co-operation in this matter and look
forward to your sconest response.

Yours faithfully,

SHARITA SAMUEL
LEGAL RESOQOURCES CENTRE
shari Irc.org.za
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1 June 2021

MR LAWSON NAIDOO

EXECUTIVE DIRECTOR

COUNCIL FOR THE ADVANCEMENT OF
THF SOUTIT ATRICAN CONSTITUTION
Email: info@casac.org.za

Dear Mr [Lawson Naidoo

REPORT ON ENSURING FREE AND FAIR LOCAL GOVERNMENT ELLECTIONS
DURING COVID

On Thursday, 20 May 2021, the Chairperson of the Electoral Commission of South Africa
and I announced that I have accepted the invitation from the Electoral Commission Lo lead
the Inquiry into Ensuring Free and Fair Local Government Flections During COVID-19

(“Tnquiry”).
The salient features of the terms of reference for the Inquiry are as follows:

a To enguire into, make [indings and report on, and make recommendations
concerning the likelihoud thal the Electoral Commission would be able to ensure
that the forthcoming 2021 general local government elections will be iree and lair,
in view ol (i) the challenges posed by the COVID 19 pandemic, and (ii) the measures

promulgated by the government Lo curb the continued spread of the pandemic; and

Report on Ensuring Free and Fair Elections during COVID
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] l'o indicate additivnal measures that the Electoral Commission may be required to
implement in order to rcalise free and fair elections within the context of Lhe

COVIN-19 pandemic.

Since accepting the invitation of the Commission, we have begun the work of getting the
Inquiry underway. On Monday, 24 May 2021, we established an office from which T will
be coordinating all processes related to the Inquiry. On Thursday, 27 May 2021, T had an
informalion session with the political parties represented in the National Party Liaison
Committee. In this discussion, representatives of the political parties pledged their
support for the Inquiry, and Thad the opportunity to convey to them how the Inquiry will

be conducted.

In order 1o facilitate the work ol the Tnquiry, we will be inviting key stakcholders to make
submissions lo the Inquiry, which may have a bearing on the freeness and fairness of local
government elections earmarked to be held in October 2021. An invitation to make
cubmissions has been issued to the Flectoral Commission, whose submissions are duc on
Friday, 4 June 2021. Tn addition, invitations to make submissions have been issucd lo
independent medical experts and electoral monitoring bodies, whose submissions are due
on Tuesday, 15 June 2021, Invitations have also been issued to the relevant Ministers and
povernment departments and will be issued to political parties, all of whose submissions

arc due on Friday, 18 June 2021

All written submissions will be placed on the Inquiry’s website before the close of business
on the day on which they are due. Stakeholders may wish to read and consider the
submissions made by these other stakeholders before finalizing their own. The details of

the websile shall be made available shortly.

W are secking submissions from civil society organisations, who have an interest in the
upcoming local government elections. To this end, we would like to extend an invitation
to you to make submissions to the Inquiry on the following:

2
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. Whether the current conditions under the COVID 19 pandemic are conducive or

not to the holding of free and fair local government elections during October 2021;

. The risk that might be posed to the lives and health of people in South Africa if the

local government elections were to proceed in October 2021;

. Any additional measures that may be taken to reduce the risk posed to the lives and
health of people in South Africa in the event that the local government elections

were to take place during October 2021;

. The constraints, if any, that the measures in place to prevent and combat the spread
of COVIN-19 have imposed or will likely impose on political activity and
campaigning in the lead up 1o the local government elections earmarked to be held

in October 2021;

. ‘The constraints, if any, that the measures in place to prevent and combat the spread
of COVID 19 are likely to impose on the proper and effective monitoring, by
political party agenls and independent electoral monitoring bodies, of the freeness
and fairness of the local government clections carmarked to be held in October 2021;

and

. The experience of the by-clections which Lhe Electoral Commission has conducted

during the period of the COVID-19 pandemic.

n addition, vou may make any other submissions that you deem necessary and
appropriate, provided thet they are conniecled to the proper conduct of local government

clections.

3
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It is our plan that the final report will be handed to the Electoral Commission by
Wednesday, 21 July 2021, before the date of the proclamation of the local government

clections by the Minister of Cooperative Governance and Traditional Affairs.

Iln order to complete the Inquiry within the obviously tight timeframes, we have produced
a schedule of timelines within which the project will be undertaken. Written submissions

must be submitted to {recandlairrelections.org.za by Frday, 18 June 2021,

i ro e

The Inquiry will hear oral submissions [rom invited stakeholders in the week commending
Monday, 28 June 2021. Please indicale whether, in addition to written submissions, you
wish to make oral submissions to the Inguiry. [t vou are invited 1o make oral submissions,

we will send you the date, ime and place lor vour oral submissions.

We antidpate and hope lor your assistance with ensuring that the Inquiry is able to deliver

on this assignment of conslilutional importance.

Yours faithfully,

DIKGANG MOSENEKE
Tel: 012 622 5574
Mobile: 0786062148

Email: MosenckeDéelections.org.za
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COUNCIL

QR THi A

SOUTH AFRICAN
CONSTITUTION

SUBMISSION TO JUSTICE MOSENEKE

HOLDING FREE AND FAIR ELECTIONS UNDER THE STATE OF
NATIONAL DISASTER
18 JUNE 2021

The Constilution provides in seclion 1(d) that the Republic of Soulh Africa is lounded
on the values of "universal adult suffrage, a national common volers' roll, regular
eleclions and a multi-party system of democralic government”. Regular elections for
local government are a foundational value of our constitutional order and should not
be deparied from lightly. Delaying these elections beyond what is conslitutionally
permissible would represent a derogation from democratic norms. The holding of
regular elections is a comerstone of the democratic process. Undermining the
regularity of clections and depriving the eleclorate of the ability to express itself when
il expected lo be able lo will damage trust in institutions and the strength of South
Africa’s dernocracy. It is in this context that CASAC makes this submission.

Since March of 2020, the spread of Covid-19 has engendered a number of
restricions on personal freedoms in the inlerest of limiting the impact and
iransmission of the discase. These resiriclions include limits on large gathenngs and
explicit limils on political activity under mosl levels of he national state of disaster
regulations. Some polilical parties have understandably questioned the validily and
faimess ol elections held in this environment, given that their capacily lo campaign is
constrained. While thesc parties dc have recourse to Lhe non-physical media of
political communicalion (radio, television. posters, social media platlorms,
pamphleteering and so on), this form of campaigning is costly and disadvanlageous
to parties lacking resources. In addition, local eleclion campaigns usually include a
significant portion of local politcal activism, given that voters' decisions arc often
informed by direct local concems {as well as national political preferences).

It is exphicit in the Disaster Management Act regulations that political aclivity is limited
under Alerl Levels 2 to 5. However, bolh larger gatherings and normal political
aclivity are ailowed under the Alert Level 1 regulations. The by-elections for 172
wards thal have been conducted so far since the declaration of lhe state of national
disaster, with a reasonable window for campaigning. reinforce and underlic the
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significance with which the electorale holds regular iocal government eleclions as a
constitutional value. Turnoul has been low in these polls, but not out of line with the
pattern of depressed turnout in all by-elections hislorically and the lower turnout in
municipal clections generally. Voting has generally progressed withoutl any major
problems or reporis of large gueues that may pose transmission risk.

This is in line with electoral participation trends on the continent. According to the
Global State of Democracy Report published by the International Institute for
Democracy and Electoral Assistanca, 19 Alncan counlries held successful elections
in 2020 with eleclion participation at levels similar to those recorded in 2019. Of the
elections that were postponed, the poslponements were in the earlier months of 2020
when the pandemic first took roct. These include national and municipal or local
government clections. Trends are similar elsewhere n the world, but the expenence
in African countries is @ more comparable louchstone for our country.

Finally. while we make use of the Alert Level 1 regulations as a reference point for
elecloral expenences during the national state of disaster, we do not suggest that the
regulations should be a threshold lo determine whether or not condilions exist for the
conduct of free and fair elections, Instead, and based on further submissions below,
the threshold question should always be whether the IEC is able to conduct eleclions
that are credible, free and fair under the conditions that may exist gt any given painl
in time.

Befora making a recommendation on the passivility of running elections on Oclober
the 27" it is appropriate lo consider the legal and praclical issues inherent in not
holding the Local Government Elections within the constitulionally mandated peried
of 90 days after the 5-ycar term expires.

Section 159 of the Constilulion prescribes that new elections must be held within a
period of 90 days after the expiry of the term of & municipa! council. Section 21 of the
Electoral Act does provide for the postponement of a proclaimed dale if this is
‘nccessary for ensuning a free and fair elaclion”. However, s 21(1)(b) stipulales that
the new date must still fall within the period prescribed by the Constitution. Therefore,
it is highly likely that a postponement outside of the 90-day period would require 8
conslitutional amendment, even if this is a single-clection change. The introduclion of
legal mechanisms that aliow for indefinite postponement of elections outside of the
schedule set oul in the Constitution is highly undesirable in principle and praclice.
The degree of imitation on the freeness and laiImess of lthe election would have lo be
significant to juslify such an infringernent on normal democratic practice. Therefore. it
is CASAC's submission lhat while pastponement should remain an oplion open lo the
IEC, it must only be as a matter of last resorl where the conditions are such that,
guided by expert evidence, the IEC is unable to conduct credible, free and fair
clections without putting the lives of the electorale and electoral staff al risk.

Some practica! considerations also render an electoral postponement undesirable.
The suggested 27" October date is already later than usual , and further dclays
would likely have an impact on policymaking and implementalion, as well as
budgeting. in municipalities. Should the terms of councils be artificially extended. the
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decisions made by lhese councils may also be subject to conslilutional challenge.
The IEC's preparations for the elections will also be affected. which would come at a
financial and legistical cost.

CASAC is thus opposed to the postponement of the Local Government Eleclions
beyond the constitutionally mandated periog. It seems evicent that the IEC has taken
the posilion already that Alert Level 1 regulations allow for the necessary free and fair
conditions lo hold valid elections, a posilion with which CASAC concurs. While it is
beyond CASAC's expertise, il has been suggesled by experls that the emergent third
wave will likely have passed by some point in August. Should this be established
during the Inguiry's consultations with medical and scientific experts, and with a
sufficienlly expansive vaccination drive o protect the vulncrable from severe disease
by the dale of the eleclion. there should be no obstacle 1o a free and fair election in
late October or carly November. We emphasise thal lhe views of scienlific and
medical experls must be considered, including their prognosis on the future trajeclory
of the pandemic.

However. there may be some changes in praclice and guaranlecs necessary 10
cnsure that a free and fair veoting environment obtains. The major guaranice reguired
is that the government commit itself lo allowing palitical activity and a minimum
number of public gatherings from the date of proclamation of the elections in the
gazette onwards. Changes in the campaigning environment would be detrimental to
the holding of free and fair elections, especially given Lhat authorty over the
campaigning envirenment would be controlled by one of the inlerested parties.

To this end. CASAC recommends Lhat regulations specific to the Local Governmenl
Elections be gazetted under the Disasler Managemenl Act and/or the Electoral Act.
These regulations should be in place for a minimum period of 3 months, up lo and
including Oclober 27", The purpose of the regulations should be made clear, i.e.. 10
securc free and fair elections. This will necessitate consultations between the
Minister of Coaperative Governance and Tradilional Affairs and the IEC. and possibly
the Minister of Home Affairs, who is responsible for administering the Elecloral Act
on the conltent of the regulations and a delineation of responsibility at Cabinel level,
on their enforcement.

Further. CASAC recommends that the Elecloral Court be in session at all imes for as
long as the special regulations are in place. All disputes relating lo the regulations
should be speedily resoived by the Electoral Court, which should also be responsible
for determining whether or not they are adequate to securc an environment in which
free and fair elections may be conducted. This would necessitale consultations
between lhe IEC and the Judge-President of the Elecloral Court, to issuc directives
and rules for the conducl of its proceedings in line wilh existing legistation.

Couned Tor 1w Acvancement at Soutn Afnzan Cosalitutian
Telghiona [+77 21) tes 8800 - Faczmie: (127 71] RS BE1E

INfURAIC g .2 WRw CARRE O7G.Z3




32

Other guaranlees required for campaigning should be agreed during the IEC's
consultations with lhe parly liaison committee and included in the minimum
guaranteed freedoms thal must exist for the period including the election and leading
up to it. it would be desirable for this period 10 be as long as possible within the
constraints of the public heallh condiions the country faces, but it should at the very
least obtain for 3 months prior to lhe elections. Parties need to be certain of an
alection datc and an adequate environment if lhey are 1o cngage in the costly
exercise ol scaling up their campaigns and selecting candidates.

Other modalities to ensure the safely of the elections will have to be considered by
the ICC to ensure the well-being of lhe elections for voters. Potental inttiatives could
include a greater number of vating slabons, and /! or greater staffing of voting
slations to allow for faster processing of volers. The government should also
prioritise the vaccination of electoral stall in order lo minimise risks both to voters and
officzals themselves. Government, the IEC and the public broadcaster should be
encouraged to communicate effectively on Covid-19 prolocols that need to be
observed during lhe glection campaign as well 35 on voting day.

In summary, the postponement of local government elections represents a significant
practical and legal impediment to lhe proper administration of South Africa’s
municipalities as well as the reliability of our democralic process. CASAC is of the
view thal lhe alactions should not be postponed, but rather that the concerns raised
by political parties should be addressed to the degree that the Covid-19 pandernic
allows, Furthermore, the government must guarantee that the environment will exis!
1o allow for political campaigning, evan though this campaigning will not be the same
as it would under nomal non-pandemic circumstances.

Finally, should a postponement be necessary CASAC submits that such a
postponement should nol exceed B months and that any constitutional or legislative
amendment necessary 1o secure a postponement should be subject to a sunset
clause-type mechanism in order to mainlain the regularity of clections as required by
lhe Constitution.

Yours sincerely,

TPnoade~
Lawson Naidoo

Executive Sccretary
Council for the Advancement of the South African Constitution
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27 July 2021

Chief Electoral Officer

Flecloral Commission of Soulh Africa
Riverside Office Park

Elections House

1303 Heuwel Avenue

Centurion

0157

by email: info@elections.org.za

Dear Mr Mamabalo

ADOPTION OF MOSENEKE REPORT AND RESOLUTION TO SEEK POSTPONEMENT OF
LOCAL GOVERNMENT ELECTIONS

1. The Commission's media statement of 23 July 2021 and the media briefing of the same
dalte refer.

2 The Council for the Advancement of the South African Constitution (CASAC) writes to you
inn our capacity as one of the civil society organisations that made submissions to Justice
Dikgang Moseneke during his inquiry into whether or not the Commission would be able
10 conduct free and fair local government elections under the current conditions caused
by the COVID-19 pandemic

3. The result of the inquiry was the publication by Justice Mosenake of the report titled A
report to the Electoral Cornmission of South Africa in terms of Section 14(4) read with
Seciion 5(2)(a} of the Electoral Commission Act’ ("the Report’) which was released o the
public on 20 July 2021 and formed the basis for the Commission's media statement and
media briefing on the 23" of July 2021.
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The key outcome of the Report by Justice Mosencke, was the conclusion that having
considered the expert medical, scientific and legal apinion. the local government elections
scheduled for 27 Qctober 2021 would not be reasonably possible or likely 1o be free and
fair, and the recommendalion that they be deferred (0 a later date, prelerabiy no later than
the end of February 2022.

The importance of this proposed later date is that it falls outside of the 80-day window
prescribed for the dissolution of local government structures which is calculated from the
fifth anniversary of the previous cycle of local government elections. In this casc. the 2016
local governmenl elections were held on 3 August 2016 and hence the S0-day gracc
period during which local government elections must be held expires on 1 November
2021.

The Commission has since unanimously adopted the Report and has laken steps 10 seek
judicial authorisation for the postponement of Lhe elections past this 90-day window period
set by the Constitution.

While we express no view on the legality or constilulionality of such an approach here, we
do request to be provided with the Commission’s application for judicial authorisation when
il is launched in order Lo consider our paricipalion in those proceedings. At this stage we
seek only ta highlight some factual considerations of which the Commission should be
aware that we regard as strongly persuasive in favour of not postpening the elections
beyond the 90-day window period.

The Report based its conclusions on the medical expert data submitted 1o the inquiry on
the trajectory of the pandemic, and the projections of infection, hospitalisaton, and
mortality rates in October 2021.

The report concluded that, based on the trajectory of the waves of infection, the current
third wave of infeclions would “pesk and thereafter decline during August and September
2021°. This, according to the reporl, would mean that Oclober 2021 would be a period of

relatively low ransmission.
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Another conclusion reached by the Reporl is that the low rate of vaccinations meant that
community immunity to the virus would not be reached by QOctober 2021. Community
immunity would anly be reached if South Africa administered *300 000 doses of vaccinas

daily”. according 1o the Reporl

in deciding between recommending that elections proceed in QOctober 2021 or be deferred
to February or March 2022, the repaort considered the opinions of Professors Salim Abdaal
Karim and Shabir Madhi. Both experts agreed Lhat October 2021 would be a period of
‘relative calm’ in the pandemic. Prol Karim's opinion was that it would be prelerable to
have the elections in Oclober 2021 as opposed to March 2022 becausc there would likely
be new variants of the virus at the latter date, which would roll pack the eflorts achieved
by the vaccination drve. Prof Madhi also expressed the opinion that there would be a
resurgence of the virus in December 2021 and onwards.

The report then found that, while the data pointed to the Delta varant of COVID-18
possibly subsiding by October 2021, the risk of infection, senous Hiness, hospdalisation
and death would remain “remarkably high™. On this finding. the report slated that the
choice betwaen holding eleclions in October 2021 or February-March 2022 would have lo
be informed by “community immunity through vaccination”. It concluded that. while the
risk of a fourth wave of infections was present at both dates, “there will be far less risk of
hospitalisation and death” in February-March 2022 than there would be in October 2021

due lo increased vaccination levels.

Subseguent Lo the publication of the Report and the resolution by the Commission to seek
judicial authorisation for the postponement of the elections. some fundamental
assumptions on which the Report's findings and recommendations were madc have
changed or may no longer exist. Consaquently. it may no longer be necessary for the
Commission to follow the course recommended by Justice Moseneke:

131 First, as of 26 July 2021 the country operates under Adjusted Alert Level 3
Regulations which are parmissive of, among others, limited physical gatherings,
and generatly allow for polilical activity to take piace.
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132, Second. the daily rate of vaccine doses administerad cumently stands at + 240 000
as announced by the Presidenl. This number is likely to increase over the next few
weeks as vaccination capacity improves and the target of 300 000 vaccine doses
per day is atiainable. Coupled with the vaccination of adults between ages 18-34
from 1 September 2021, lhe rsk of hospitalisation, sefious illness and death will
have likely significantly decreased by October 2021

13.3 Third. on the data provided by the medical experts and alluded to in the President’s
address of 25 July 2021, we have likely reached or passed the peak of the third
wave of infections (this is marginally ahead of the August/September estimatien in
the Report). and, if the trajectory of previous waves is anylhing lo go by, a fourth
wave (if any) is likely to begin sometime in December 2021. In all likelihood, any
elections scheduled for February or March 2022 would occur in the midst of that
next wave of infections, aggravated by the increased risk ol emergence of new
variants resistant to exisling vaccines.

The easing of the restrictions imposed by the regulations in light of declining infeclion and
hospitalisation rates signals the beginning of a period of relative safety for the conduct of
local government elections in the coming few months. We expect these restrictions lo be
eased further as vaccinations ramp up and more people receive protection from severe
iliness or death from the virus.

Postpening the eleclions to February or March 2022 poses a far greater risk of the election
date coinciding with a wave of increased new infections in light of these facts. 1t is now
foreseeable that the Commission would have to seek a further postponement should a
fourth wave or further variants emerge during December 2021 or the usual year-end
holiday period. Seeking another extension beyond February 2022 would be
constitutionally untenable and further erode our country’s demaocratic noms.

we therefore request the Commission to reconsider its decision to seck the postponement
of the local government elections in light of these new facts.

Council for e Aldvarcsamant af Saumh Alncan Constitluton
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Yours sincerely,

Prneaders

Lawson Naidoo
Executlve Secretary
COUNCIL FOR THE ADVANCEMENT OF THE SOUTH AFRICAN CONSTITUTION

Ceuncl 107 the Advancsersed of Sauth Atcan Constytion
Tawphona: [+27 21] 695 5806 « Facdmie: [+27 21| 645 8518
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OFFICE OF THE CHIEF ELECTORAL OFFICER

SOUTH AFRICA

Mr. Lawson Naidoo 2 August 2021
Executive Secretary

COUNCIL FOR THE ADVANCEMENT

OF THE SOUTH AFRICAN CONSTITUTION

By email; info@casac.crg.7a

Dear Mr Naidoo.

RE: ADOPTION OF MOSENEKE REPORT AND RESOLUTION TO SEEK POSTPONEMENT OF
LOCAL GOVERNMENT ELECTIONS

1 The Elecioral Commission of South Africa (IEC), acknowledges receipt of your letter dated 27 July
2021 and notes the contents thereof. Due to the obvious exigencies of ime pertaining to the subject
matter under reply, the |EC is not mindful to respond fo each and every concem that CASAC have

expressed in its letter.

2. However, CASAC can be assurec that its concems expressed in the letter under reply, will be
traversed in the [EC's Constitutional Court application which it intends to issue during the course
of the next week The substantive court application will be published on the IEC's website after
same having been duly issuad by the Constitutional Court.
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